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TAXATION OF PRIVATE COMPANIES 
The Amending Act (No. 3) of 1952 repealed Division 7 of Part 
III of the Principal Act and inserted a new Division in its stead. 
The new Division applies to income year ended 30 June 1952 (or 
substituted accounting period) and subsequent years. 


Amendments made by new Division 7 
New Division 7 has effected many changes in the law relating to 
the taxation of the undistributed incomes of private companies, the 
principal amendments being :— 
(1) The proportion of distributable income in excess of £6000 
which private companies may retain free from undistributed income 


tax (i.e. the retention allowance) has been increased where the com- 
pany’s income is not derived from property. On the other hand, to 
the extent to which the distributable income consists of income from 
property, there is now no retention allowance. 

(2) In ealeulating the ‘‘undistributed amount’’ subject to undis- 
tributed income tax, the deduction in respect of dividends paid during 
the (revised) ‘‘prescribed period’’ is not limited to dividends paid out 
of the taxable income of the relevant year of income. 

(3) The tax is levied at a flat rate of (at present) 10s. in £ 
instead of at shareholders’ graduated rates. 

(4) No rebate is allowed to shareholders on dividends that may 
be paid out of income which has borne undistributed income tax at 
the flat rate. (N.B.: Resident companies are entitled to a s. 46 (1) 
rebate in respect of such dividends.) 


Taxable income is starting point 


The distributable income of a private company, as defined, is 
calculated by deducting from the company’s taxable income the items 
specified in the definition of ‘‘the distributable income’’ (s. 103 (1) ). 
These items are :— 

(a) Commonwealth primary tax payable (or paid if an election 
be duly made) on the taxable income of the year of income. 

(b) Taxes paid in the year of income, being— 

(i) undistributed income tax and contribution in respect of 
income year ended 30 June 1947 and prior years; 
(ii) State and Territory income taxes; 


@ NOW READY—FITZGERALD’S CLASSIFICATION IN ACCOUNTING @ 
PRICE: 45s. 
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(iii) ex-Australian income taxes on income which is also assess- 
able to Commonwealth income tax. 
(ec) Any non-capital loss incurred in the year of income in carry- 
ing wn business out of Australia. 


Changes in definition of “distributable income” 


The definition of ‘‘distributable income’’ in new s. 103 (1) 
corresponds with its predecessor subject to the following minor modi- 
fications :— 

(a) A company was and is allowed a deduction of any social 
services contribution paid by it in respect of an undistributed amount 
of income years ended 30 June 1946 and 1947. Under repealed s. 103, 
this allowance was stated separately in para. (c) of the definition. 
Any refund of contribution deducted or deductible in ascertaining 
the distributable income of any year had to be brought to account 
in the year of income to the extent of any contribution paid in that 
year and which was deductible under paragraph (c). Thus, if the 
contribution refunded exceeded the contribution paid, the excess could 
not be offset against any other taxes paid in the relevant year, and 
allowable as a deduction for the purpose of calculating the ‘‘dis- 
tributable income.’’ 

In the 1952 definition, the deduction for 1946 and 1947 contri- 
bution paid has been combined with the deduction for undistributed 
income tax paid in respect of year ended 30 June 1947 and prior 
years, with the result that in calculating the distributable income of 
the year of refund any refund of 1946 and 1947 contribution is 
required to be brought to account to the extent of the taxes paid in 
that year and which are allowable as a deduction in calculating the 
distributable income. 


Example: 
Taxable income of income year ended 30 June 1952 .. £20,000 
Commonwealth primary tax payable— 
£5,000 at 5s. in £— .. ‘ cs .- £1,250 
£15,000 at 7s§. nm £=— .. a - 5,250 


1947 undistributed income tax paid ae -- £1,200 
1947 social services contribution — oa ee 100 
State income tax paid aa j wi ro 400 
Ex-Australian tax paid .. i ins ™ 500 


£2,200 

Less Refund of 1946 social services contribution 700 
——— 1,500 

8,000 


Distributable income rn ise ahi e- £12,000 
oe 


Under the 1936-1951 definition, the sum of £700 would have had 
to be brought to account only to the extent of £100, being the contri- 
bution paid during the year. 

(b) The 1936-1951 definition of ‘‘distributable income’’ allowed 
a deduction of tax paid during the year of income under s. 21 or 
under Division 2 of Part III of the 1922-1934 Act, i.e. undistributed 
income tax in respect of year ended 30 June 1934 and prior years. 

The above allowance was considered by the Government to be 
obsolete and has been omitted from the 1952 definition of ‘‘dis- 
tributable income.”’ 
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(c) Under the 1936-1951 definition of ‘‘distributable income,’’ 
the deduction for State income taxes paid during the year of income 
included any State tax paid on undistributed income (cf. taxes under 
Divisions 9 and 10 of Part III of New South Wales Act 1941). 

The 1952 definition expressly denies a deduction of any State or 
Territory tax ‘‘imposed upon undistributed income’’ in calculating 
the distributable income of year ended 30 June 1952 and subsequent 
years. 


Sufficient distribution 


A private company is liable to tax under Division 7 where the 
actual distributions made by it during the prescribed period fall short 
of a ‘‘sufficient distribution’’ of its distributable income. The defici- 
ency is known as the ‘‘undistributed amount’’ (s. 103 (1)). Undis- 
tributed income tax is levied on the ‘‘undistributed amount”’ 
(s. 104 (1)). 

New s. 105a (1), inserted by the Amending Act (No. 3) of 1952, 
provides, in effect, that a private company is deemed to have made a 
‘‘sufficient distribution’’ in relation to a year of income if it has, 
during the prescribed period, paid in dividends (other than ‘‘special 
fund dividends’’) an amount not less than the distributable income 
of that year less the ‘‘retention allowance’’ in respect of that dis- 
tributable income. 


The retention allowance 


The retention allowance is the sum which a private company may 
retain without incurring any liability to undistributed income tax 
thereon. The retention allowance is calculated with reference to the 
‘‘reduced distributable income.’’ The reduced distributable income 
is the residue of the distributable income after deducting any income 
from property. Section 105n provides a percentage scale by reference 
to which the retention allowance is computed. 

Retention allowance for year of income ended 30 June 1952 and 
subsequent years—Under new Division 7, which applies to year of 
income ended 30 June 1952 (or substituted accounting period) and 
subsequent years, the retention allowance is: 

50% of first £1000 or reduced distributable income ; 
40% of next £1000 of reduced distributable income ; 
35% of next £1000 of reduced distributable income ; 
30% of next £1000 of reduced distributable income ; 
25% of remainder of reduced distributable income. 


Reduced distributable income 


This term means a private company’s distributable income ‘‘re- 
duced by so much of the amount of any income that would, if the 
company were an individual, be income derived from property as is 
included in the distributable income’’ (s. 103 (1)). This definition 
applies to income year ended 30 June 1952 and subsequent years. 

Under the previous definition, the reduced distributable income 
was the distributable income reduced, in effect, by any dividends 
which the company received from other private companies during the 
relevant income year. Under the new definition, the reduced dis- 
tributable income is the distributable income reduced, in effect, by 
any income from property derived during the income year. 
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For the purposes of the new definition, income from property 
means income which, if the company were an individual, would be 
income derived from property. The new definition is, therefore, 
linked with the definitions contained in s. 6 of ‘‘income from personal 
exertion’’ and ‘‘income from property.’’ In these definitions, rent, 
dividends (from both private and non-private companies), and in- 
terest are specifically excluded from the classification of income from 
personal exertion and, accordingly, become income from property 
unless, in the case of interest, the taxpayer’s principal business con- 
sists of the lending of money or unless interest is received in respect 
of a debt due to the taxpayer for goods supplied or services rendered 
by him in the course of his business. 

Thus, if a private company derives its income wholly from 
shares, loans (except where the company’s principal business consists 
of the lending of money), or other investments, or wholly from rent- 
producing properties, it is not entitled to any retention allowance for 
year ended 30 June 1952 and subsequent years. This is so even 
though the derivation of such income is the company’s sole ‘‘busi- 
ness.’’ Where a private company derives its income from trade or 
other business, which if derived by an individual would be income 
from personal exertion, and also derives income from investments, it 
is not entitled to a retention allowance on so much of the investment 
income as is included in the distributable income of the relevant 
income year. 

Lease premiums will be excluded in calculating the retention 
allowance unless the premiums fall within the definition of income 
from personal exertion, e.g. where they represent the proceeds of a 
business of trafficking in businesses. 


Ascertainment of property income “included in the 
distributable income” 


Section 105s provides that the retention allowance in respect of 
a private company’s distributable income is the aggregate of certain 
percentages ‘‘of the reduced distributable income.’’ This latter ex- 
pression is defined in s. 103 (1) to mean the distributable income 
reduced in effect by so much of any income from property ‘‘as is 
included in the distributable income.’’ ‘‘The distributable income’’ 
is ascertained by deducting from the taxable income (a) primary tax 
payable or, if an election has been made under s. 105c, primary tax 
paid, and (b) certain taxes paid. 

Where a private company’s income is derived either wholly from 
personal exertion or wholly from property no particular problem 
arises in calculating ‘‘the distributable income’’ or ‘‘the reduced 
distributable income.’’ However, where the company’s income com- 
prises both income from personal exertion and income from property 
it is necessary to ascertain how much of the property income ‘‘is 
included in the distributable income.”’ 


Example: 
A resident private company’s taxable income of year ended 30 June 1952 
comprises :— 
Income from trading .. _ we “< ai es .. £18,000 
Dividends .. ie - an i. < re “ * 1,500 
Commonwealth loan interest rebateable under s. 160aB .. es 200 
Rent <. Se .< a és os ee be a 300 


Taxable income .. - ie és . oa én .. £20,000 
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Primary tax payable is calculated as follows: 
£5,000 at 5s. in £ .. - sa $2 bi std .. £1,250 
£15,000 at 7s. in £ .. ae ia he “ vs in 5,250 


£6,500 


Less s. 46 rebate on £1,500 at 6s. 6d. in £ 
s. 160AB rebate on £200 at 2s. in £ 


Net primary tax payable 


Assuming that the company is on a taxes payable basis, that is 
it has not elected under s. 105c for taxes paid, ‘‘the distributable 
income’’ would be calculated as follows :— 


Taxable income £20,000 

Less primary tax payable whe 

Division 7 tax paid in pages of year ‘ended 30 June 

1947, say .. i 1,797 
Additional social serv ices contribution ‘paid in n respect 

of same year, say ue. * =a a 210 


£5,993* 


8,000 
£12,000 
—=- 


Distributable income .. 


*The deduction for primary tax payable is not affected by the allowance of a 
credit for any advance payment under s. 221lyYE (1) (a). 


Having regard to the taxes deducted as above from the ‘‘taxable 
income’’ in arriving at the ‘‘distributable income,’’ how much of the 
income from property (rebateable dividends £1500, rebateable C.L.I. 
£200, and rent £300) is ‘‘ineluded in the distributable’’? 

Dealing with the problem in general terms and not in relation 
to the above example, the Commissioner has advised as follows :— 

‘The departmental approach to this problem is that the plan of 
private company taxation recognises, in the first instance, that taxable 
income is not available for distribution or for reservation to the 
extent that the private company has been or is obliged to meet its 
commitment for primary tax payable on that taxable income. Corres- 
pondingly, the constituent element of property income included in 
distributable income is the amount remaining after deducting from 
the property income the appropriate part of primary tax attributable 
to that property income. 

‘*In practical application, the primary tax will be allocated be- 
tween the amount of net property income and the amount of net 
business income comprising the total taxable income.’’ 

Applying the Commissioner’s ruling to the particular example, 
it is considered that the amount of property income included in the 
distributable income is to be ascertained as follows: 

ee ) 
£2,000 — of £8,000 | — £1,200 
20,000 J 

In the above view the ‘‘sufficient distribution’’ would be caleu- 
lated as follows: 

Sufficient 
distribution 


Distributable income .. .. £12,000 
Amount of property income ‘jneluded in distribut- . 
able income as above ; 1,200 £1,200 


Reduced distributable income .. £10,800 
Carried forward £10, 800 £1,200 
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Brought forward £10,800 £1,200 
Less retention allowance: 
50 per cent of £1,000 
40 per cent of 1,000 
35 per cent of 1,000 
30 per cent of 1,000 
25 per cent of 6,800 


£500 
400 
350 
300 
1,700 


Hu 


3,250 
7,550 


Sufficient distribution ik od =e - £8,750 


It is to be observed that the Commissioner’s ruling as quoted 
deals only with the allocation of primary tax payable and not with 
Division 7 tax or contribution paid in respect of year of income ended 
30 June 1947 and prior years. However, the plan of Division 7 seems 
to be that in arriving at an ‘‘undistributed amount’’ to be subjected 
to additional tax, the company’s tazable income is to be reduced by 
certain deductions which include any relevant Division 7 tax paid in 
the year of income. Accordingly it is considered that the component 
parts of the taxable income should be reduced on a pro-rata basis by 
the total deductions permissible in calculating ‘‘the distributable 
income.”’ 

In the above example the total property income comprising 
dividends, rebateable interest and rent has been used as the numerator 
in apportioning the total of primary tax payable and deductible 
Division 7 tax paid. The fact that the primary tax payable repre- 
sents a net figure after the allowance of rebates under s. 46 in respect 
of dividends and under s. 160aB in respect of C.L.I. is considered to 
be immaterial. Both s. 46 and s. 160aB provide that the company, in 
the present instance, ‘‘shall be entitled to a rebate in its assessment’’ 
of an amount. ‘‘ Assessmert’’ means the ascertainment of the amount 
of taxable income and of the taz payable thereon (s. 6 (1)). Thus 
the above rebates are allowances made as part of the process of assess- 
ment; they are allowed as conditions precedent to the ascertainment of 
the tax payable on the taxable income; the tax payable when thus 
ascertained, being payable on the amount of the taxable income, is 
an undivided sum which cannot be broken up so as to attribute specific 
parts as being payable on nominated parts of the taxable income (cf. 
Shell Co. of Australia Ltd. v. F.C. of T. (1949), 78 C.L.R. 439, per 
Latham, C.J., at p. 452). 

In the rare cases where a private company has remained on a 
taxes paid basis by electing under s. 105c and its predecessors, primary 
tax paid in the year of income is deductible in lieu of primary tax 
payable in caleulating the distributable income. The Commissioner 
advises that in such cases ‘‘a pro-rata allocation of primary tax paid 
will be made against the amount of net property income and the 
amount of net business income comprising the total taxable income.’’ 

N.B.: The Commissioner has advised his agreement with the whole 
of the above note. 

Comparison of retention allowance 1948-1952 


The percentage scale in new s. 105s continues the previous per- 
centage rates of retention in respect of reduced distributable incomes 
up to £6000, but increases the rates on sums in excess of £6000. The 
1952 minimum rate of retention is 25 per cent of the excess of the 
reduced distributable income over £4000, whereas the 1951 minimum 
rate of retention was ten per cent of the excess of the reduced dis- 
tributable income over £10,000. 
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The following is a summary of the retention allowances since their 
re-introduction in 1948: 


INCOME YEARS ENDED 30 JUNE 1948 AND 1949 


Distributable income 
(after excluding dividends from Percentage 
other private companies) Retainable 


First £2,000 i“ ov sin sft a 30% 
Next £2,000 sd he me ae me 25% 
Next £2,000 m3 e% iM a an 20% 
Next £2,000 J sd - - 15% 
Balance in excess of £8, 000 at - 10% 


When the reduced distributable income is "£8000 or more, the 
retention allowance for income years ended 30 June 1948 and 1949 
may be readily ascertained by calculating ten per cent of the reduced 
distributable income and adding thereto £1000. 


INCOME YEARS ENDED 30 JUNE 1950 AND 1951 


Distributable income 
(after excluding dividends from Percentage 
other private companies) Retainable 


First £1,000 iy é% Ss hi A 50% 
Next £1,000 ~ ae os = a 40% 
Next £1,000 “e ‘A oh ‘“s aa 35% 
Next £1,000 i oi - oh ‘a 30% 
Next £2,000 i br i a .. 25% 
Next £2,000 me Ak me A ea 20% 
Next £2,000 om ne a 15% 
Balance in excess ‘of £10, 000 ev — 10% 


N.B. Where the reduced distributable income is £10, 000 or more, the retention 
allowance for income years ended 30 June 1950 and 1951 may be readily ascer- 
tained by calculating ten per cent of the reduced distributable income and adding 
thereto £1750. 


INCOME YEAR ENDED 30 JUNE 1952 AND SUBSEQUENT YEARS 


Distributable income 
(after excluding all income Percentage 
from property) Retainable 


First £1,000 as - i i. oti 50% 
Next £1,000 3,4 cia Me Ms ae 40% 
Next £1,000 = a s me 8 35% 
Next £1, 000 : os “ a 30% 
Balance in excess of £4, 000 - ; , 25% 


N.B. Where reduced distributable income is £4000 or more, the retention 
allowance for income year ended 30 June 1952, and subsequent years, may be 
readily ascertained by calculating twenty-five per cent of the reduced dis- 
tributable income and adding thereto £550. 


The following table sets out the amounts which private com- 
panies, which do not derive any income from property, may retain 
free from undistributed profits tax for the five years ended 30 June 
1952. 

Distributable Income Permitted Retention 

1948-1949 1950-1951 1952 

£ £ £ £ 
1,000 es a on es os 300 500 500 
2,000 é< Js in os oe 600 900 900 
3,000 a“ ‘% ns we ‘e 850 1,250 1,250 
ee lll ttle | 
ee ee Le wy i igs. Oey - Re 
8,000 os ie ne bi, - 1,800 2,450 2,550 
10,000 ans - as a bie 2,000 2,750 3,050 
20,000... = a sa .. 8,000 3,750 5,550 
40,000 7" a a a 7 5,000 5,750 10,550 
100,000 aF ae «i on -. 11,000 11,750 25,550 
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The above comparison holds good only where the company’s in- 
come consists solely of non-property income. Under the previous law 
income from property (other than dividends from private companies) 
was subject to the retention allowance. From and including income 
year ended 30 June 1952, there is no retention allowance in respect of 
income from property. 


Inter-related company provisions repealed 


The Amending Act of 1951 inserted elaborate provisions in the 
Principal Act (s. 103c (2) to (5)) designed to prevent an undue 
avoidance of tax by the owners of a business sub-dividing its activities 
among a number of companies under similar control or with sub- 
stantially the same shareholders. These companies were described as 
‘*related companies.’’ As officially explained, the tax advantage to 
related companies resulted from a number of then-existing factors, 
including that— 

(a) the percentage of retention ranged widely from a maxi- 
mum of 50 per cent to a minimum of ten per cent; 

(b) a retention allowance was granted in relation to income 
from property except dividends from other private com- 
panies; and 

(c) the undistributed income tax was calculated at the share- 
holder’s graduated rates of tax. 

Under the 1952 provisions, the range of retention allowances is 
reduced. 

Example: 
YEAR ENDED 30 JUNE 1951 

Reduced distributable incomes of ten related companies, each 

£2,000. The retention allowance for each company would be 

£900 x 10 = ~ a ov es iw ne . 
If only one company had been in existence, the retention allowance 

applicable to £20,000 would have been .. a a2 ap 3,750 


£9,000 


In favour of ten companies .. — He “< _ .. £5,250 


YEAR ENDED 30 JUNE 1952 
Reduced distributable incomes of ten related companies, each 
£2,000. The retention allowance for each company would be 
£900 x 10 = v ae ‘a in os aid 
If only one company had been in existence, the retention allowance 
applicable to £20,000 would have been .. —- ns a4 5,550 


£9,000 


In favour of ten companies .. = ‘a o. “- .. £3,450 


With regard to factors (b) and (c) above, the retention allow- 
ance does not now apply to income from property, and the undis- 
tributed income tax for income year ended 30 June 1952 is calculated 
at the flat rate of 10s. in £ instead of at shareholders’ graduated rates. 

In the changed circumstances, it was decided not to re-enact the 
provisions which sought to curtail the retention allowance in the case 
of related companies. As these provisions first applied to income year 
ended 30 June 1952, and as they have been omitted from new Division 
7 which first applies to the same income year, repealed s. 103c (2) to 
(5) have had no practical effect in the assessment of private com- 
panies. 

Ascertainment of the undistributed amount 

New s. 104 provides, in effect, that where a private company has 
not made a ‘‘sufficient distribution’’ in relation to the year of income, 
it is liable to pay additional tax upon the ‘‘undistributed amount’’ at 
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the rate imposed by the Income Tax Act for the relevant year. The 
‘‘undistributed amount’’ means the amount remaining after deduct- 
ing from the distributable income the sum of the retention allowance 
and the dividends (other than ‘‘special fund dividends’’) paid by 
the company within the ‘‘prescribed period’’ (s. 103 (1)). 

There are two material differences between repealed and present 
s. 104 :— 

(a) Under repealed s. 104, the dividends which were taken into 
account in determining whether or not a company had made a suffi- 
cient distribution were limited to those dividends which were paid out 
of the taxable income of the relevant year of income. Under new 
s. 104, all dividends paid within the prescribed period are taken into 
account, irrespective of the source of the company’s profits out of 
which the dividends are paid and irrespective of the year in which 
those profits were derived. The only exceptions are ‘‘special fund 
dividends,’’ i.e. dividends which, by virtue of s. 44 (2) or s. 107, are 
excluded from the assessable income of the shareholders (s. 103 (1) ). 
The complications of identifying the fund of profits used for the 
payment of dividends has thus been removed. 

(b) Under repealed s. 104, the undistributed income tax which 
a private company was liable to pay was the additional amount that 
would have been payable by the individual shareholders if the undis- 
tributed amount had been paid to them as a dividend. The previous 
assessment thus involved calculations at the shareholder’s individual 
progressive rates. Under new s. 104, the undistributed income tax for 
income year ended 30 June 1952 and subsequent years is imposed at 


a flat rate. The rate fixed for income year ended 30 June 1952 is 
10s. in £. : 


Prescribed period for making distributions 


With respect to income years ended 30 June 1951 and prior 
years, a private company was deemed to have made a sufficient dis- 
tribution of its income of the year of income if, within the prescribed 
period, it had paid in dividends out of the taxable income of that 
year an amount not less than the excess of the distributable income 
over the retention allowance. The ‘‘prescribed period’’ was— 

(a) in relation to a resident company—the period beginning 
on the first day of the year of income and ending six 
months after the close of that year, and 

(b) in relation to a non-resident company—the period begin- 
ning on the first day of the year of income and ending nine 
months after the close of that year. 

New Division 7, which applies to income year ended 30 June 1952 
and subsequent years, has made important changes in the law with 
respect to (a) the duration of the prescribed period and (b) what 
constitutes a sufficient distribution within that period. 

The new ‘‘prescribed period’’ is the period of one year com- 
mencing two months before the end of the year of income (s. 103 (1) ). 
Thus, for year of income ended 30 June 1953, the prescribed period 
begins on 1 May 1953 and ends on 30 April 1954. Where a private 
company has adopted a substituted accounting period which ends on, 
say, 31 December 1952, in lieu of income year ended 30 June 1953, the 
prescribed period begins on 1 November 1952 and ends on 31 October 
1953 (ef. 10 C.T.B.R. Case 22). 
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As previously explained, in ascertaining whether there had been 
a sufficient distribution for the relevant income year, only dividends 
paid out of the taxable income of that year could be brought to 
account. This limitation no longer applies in respect of income year 
ended 30 June 1952 and subsequent years. Any dividends paid 
during the prescribed period are deductible in ascertaining whether 
there has been a sufficient distribution in relation to the relevant 
income year, whether paid out of the profits of that year or of previous 
years or of the next succeeding year. The only exceptions are 
‘*special fund dividends,’’ i.e. dividends that, by virtue of s. 44 (2) 
or s. 107, are excluded from the assessable income of the shareholders. 


Prescribed period for year ended 30 June 1952 


New s. 105a (2) provides, in effect, that in relation to income 
year ended 30 June 1952 dividends paid by the company during the 
first ten months of that year are deemed to be paid during the pre- 
scribed period. An exception is made of dividends paid during the 
ten months ended 30 April 1952 which were taken into account in 
ascertaining whether the company had made a sufficient distribution 
in respect of income year ended 30 June 1951. 

The substantial effect of s. 1054 (2) is to prescribe a period of 
22 months from 1 July 1951 to 30 April 1953, inclusive, within which 
dividends paid by a private company will be taken into account in 
determining whether a sufficient distribution has been made in rela- 
tion to income year ended 30 June 1952. 

Example: 


Taxable income of private company derived from os nana: 
income year ended 30 June 1952 .. . £20,000 
N.B. During the year, the company derived ex- ;-Australian in- 
come exempt under s. 23 (q) amounting to £1,000. 
Primary tax payable... oa ae és rs . = 6,500 


Distributable income... $% i He wd wa .. £13,500 
Retention allowance and = ds ee ‘ as ile 3,925 


Sufficient distribution . os -. £9,575 
Dividend paid between 1 July 1951 and 30 ‘April 1953: 
Not 
deduc- 
Date Dividend tible 


1951 
Sept. 30 (1) Final, year ended 30 June 1951 .. £8,000 
1952 
Jan. 15 Interim, year ended 30 June 1952 £3,000 
April 30 (2) Paid out of exempt ex-Australian 
income es 500 
Final, year ended 30 June 1952 .. 4,000 


Jan. 15 (8) Interim, year ended 30 June 1953 3,000 
£8,000 £10,500 10,500 


(4) Excess distribution deductible under new s. 106 in 
ascertaining whether there has been an excess dis- 
tribution of income year ended 30 June 1953 .. £925 


(1) The dividend of £8000 paid out of the profits of income year ended 
30 June 1951 is assumed to have been paid out of the ‘‘taxable income’’ of that 
year, and would, therefore, have been brought to account in ascertaining whether 
there was a sufficient distribution for income year ended 30 June 1951. It is not, 
therefore, again deductible in ascertaining whether there has been a sufficient 
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distribution for income year ended 30 June 1952. If, however, part of the divi- 
dend of £8000 had not been paid out of the taxable income (e.g., out of income 
exempt under s. 23 (q)) that part would be deductible in ascertaining whether 
there has been a sufficient distribution for income year ended 30 June 1952. 

(2) As previously stated, dividends need not be paid out of the taxable 
income of the relevant income year in order to qualify for deduction under new 
s. 1054 (1). Dividends paid out of exempt or taxable income of that year or of 
other years may be brought to account in ascertaining whether there has been a 
sufficient distribution in respect of the relevant year, provided the dividends are 
paid within the prescribed period and provided they are not ‘‘special fund 
dividends. ’’ 

(3) and (4). The interim dividend paid on 15 January 1953 out of the 
profits of year ended 30 June 1953 must be brought to account in ascertaining 
whether there has been a sufficient distribution of income year ended 30 June 
1952. The £3000 so paid results in an excess distribution of £925 for year ended 
30 June 1952. This sum is deemed under new s. 106 (2) to be a dividend paid by 
the company during the prescribed period in relation to income year ended 
30 June 1953. In effect, the £3000 is allowed as to £2075 against year ended 
30 June 1952, and as to £925 against year ended 30 June 1953. 


Prescribed period for accounting period substituted for 
year ended 30 June 1952 


The ‘‘year of income”’ in relation to a company is the financial 
year next preceding the year of tax, or the accounting period adopted 
in lieu of that financial year (s. 6). 

The prescribed period in relation to an accounting period ended 
on, say, 31 December 1951 (substituted for year of income ended 
30 June 1952) is the period of one year commencing on 1 November 
1951 and ending on 31 October 1952 (s. 103 (1)) 

Where a private company has adopted a substituted accounting 
period ended on 31 December 1951 in lieu of income year ended 
30 June 1952, the position under new s. 105a (2) is as follows: In 
relation to accounting period ended 31 December 1951, dividends paid 
during the ten months ended 31 October 1951 (not being dividends 
taken into account in ascertaining whether the company made a suffi- 
cient distribution of its income of accounting period ended 31 Decem- 
ber 1950) are deemed to be paid during the prescribed period in 
relation to accounting period ended 31 December 1951. 

The combined effect of s. 103 (1)—definition of ‘‘the prescribed 
period’’—and s. 105a (2) is, therefore, to prescribe a period of 22 
months from 1 January 1951 to 31 October 1952, inclusive, within 
which dividends will be taken into account in determining whether a 
sufficient distribution has been made in relation to accounting period 
ended 31 December 1951. 

Example: 
Taxable income of private (investment) company during account- 
ing period ended 31 December 1951 (substituted for income 
year ended 30 June 1952), consisting exclusively of dividends 
received from non- private companies .. £20,000 
N.B. During the year the company derived a profit of £1, 000 
on the sale of certain shares. As these shares were not 
acquired for the purpose of profit-making by sale, the 
sum of £1,000 is not assessable income of the company. 
However, as the sale was made on or after 30 October 
1941, any dividend paid thereout prior to liquidation 
would be assessable in the hands of the shareholders. 
Primary tax sie ote i -. £6,500 
Rebate on dividends under : s. . 46 (1) Re nan su 6,500 
— Nil 


Distributable income Jd alt Ba a .. £20,000 
Carried ‘forward £20,000 
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a forward £20,000 
Retention allowance Jé oo (ee 
N.B. The retention allowance under s. 105p is a proportion 
of the ‘‘reduced distributable income’’ which means the 
distributable nicome reduced by so much of amount of 
any income that would, if the company were an individual, 
be income derived from property (s. 103 (1)). Divi- 
dends are income from property (s. 6). ————e 
Sufficient distribution .. .. £20,000 
Dividends paid between 1 January 1951 and 31 October 1952: 
Not 
deduc- Deduc- 
Date Dividend tible tible 
1951 
Mar. 31 Final year ended 31 December 1950 (See 
Note (1) previous example) .. . . £8,000 
June 30 Dividend - out of capital profits, 
supra £1,000 
Interim year ‘ended 31 December 1951 8,000 


Final, year ended 31 December 1951 .. 8,500 
£17,500 17,500 


Undistributed amount .. a a sa - ne .. £2,500 


The undistributed amount of £2500 was brought about by the 
fact that in making its final distribution of £8500 the company took 
into account that under the then existing provisions of the Act, it was 
entitled to a retention allowance of £3750, so that the actual distribu- 
tions out of its taxable income of year ended 31 December 1951 
(£16,500) were slightly in excess of a sufficient distribution for that 
year (£16,250), i.e. calculated under the 1936-1951 Act. As pre- 
viously stated, there is now no retention allowance in respect of income 
from property. On the other hand, the company is entitled under the 
present law to a deduction of the £1000 paid out of capital profits. 


Extended prescribed period for year ended 30 June 1952 


Section 17 (2) of the Amending Act (No. 3) of 1952 provides that 
for the purposes of the application of new Division 7 in relation to 
year of income ended 30 June 1952 (or substituted accounting period) 
the Commissioner may, in his discretion and subject to such condi- 
tions as he determines, extend the prescribed period in relation to that 
year of income to such date as he determines, and where such an 
extension is made, dividends paid by the company during the extended 
period shall, for all purposes of Division 7, be deemed to have been 
paid during the period that — but for the extension, have been 
the prescribed period. 

The example appearing in the last preceding paragraph was 
deliberately designed to illustrate the class of case where an extension 
of the prescribed period would be warranted. In accordance with the 
law as it existed on 31 May 1952, the company had, as previously 
explained, made by that date distributions totalling a sum which 
exceeded a sufficient distribution for year ended 31 December 1951. 
It was the subsequent change in the law which produced the undis- 
tributed amount of £2500. It is true enough that the company could 
have made a further distribution on or before 31 October 1952, but 
the Amending Act had not by that date been passed by Parliament. 
It is considered that this is a class of ease which s. 17 (2) of Amending 
Act (No. 3) of 1952 was intended to relieve and that an application 
for an extended prescribed period would be successful. 
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Prescribed period in relation to first year of income of new company 


The following is the effect of new s. 1054 (2) in relation to a 
company which began business operations on, say, 1 July 1953. With 
respect to its first year of income ended 30 June 1954, the ‘‘ prescribed 
period’’ is the year which began on 1 May 1954 and ended on 30 April 
1955. Section 1054 (2) provides, however, that in relation to the first 
year of income after income year ended 30 June 1951 (in the instant 
ease income year ended ‘30 June 1954), dividends paid by a company 
during the first ten months of income year ended 30 June 1954 are 
deemed to be paid during the prescribed period. 

The substantial effect of s. 105a (2) is, therefore, to prescribe a 
period of 22 months from 1 July 1953 to 30 April 1955, inclusive, 
within which dividends paid by the company will be taken into 
account in determining whether a sufficient distribution has been 
made in relation to income year ended 30 June 1954. Thus, if the 
company paid interim dividends between 1 July 1953 and 30 April 
1954, these would be included in ascertaining whether the company 
had made a sufficient distribution. 


Dividends deductible in ascertaining sufficient distribution 


Repealed s. 1038 (1) provided, in effect, that a private company 
was deemed to have made a “‘sufficient distribution’’ of its income of 
the year of income if, within the prescribed period, it had paid in 
dividends ‘‘out of the taxable income of that year’’ an amount not 
less than the distributable income less the retention allowance applic- 
able thereto. 

In respect of income year ended 30 June 1952 and subsequent 
years, all dividends (other than ‘‘special fund dividends’’) paid by 
the company within the prescribed period— irrespective of the source 
of the company’s profits out of which the dividends were paid and 
irrespective of the year in which those profits were derived—are taken 
into account in ascertaining whether the company has made a sufficient 
distribution. 

Special fund dividends 


New s. 103 (1) defines ‘‘special fund dividends’’ as meaning 
dividends paid by a private company that are, by virtue of s. 107 
and s. 44 (2), excluded from the assessable income of the shareholders. 
Special fund dividends are not taken into account in ascertaining 
whether a company has made a sufficient distribution. 


Exemption of s. 107 dividends 


Under repealed s. 107 a taxpayer was entitled to a rebate where 
his assessable income included dividends paid by a private company 
wholly and exclusively out of an amount upon which the company 
had paid undistributed income tax in respect of profits earned up to 
30 June 1947, and out of the balance remaining after deducting from 
the undistributed amount the Division 7 taxes payable thereon in 
respect of profits earned after 30 June 1947. The rebate consisted of 
the amount by which his income tax was increased by reason of the 
inclusion of the s. 107 dividends in his assessable income. New s. 107 
provides that in lieu of the previous rebate, s. 107 dividends shall be 
excluded from the shareholder’s assessable income. 

Another change made by the Amending Act (No. 3) of 1952 is 
that s. 107 dividends paid out of Division 7 income must be paid 
before 1 January 1958 in order to enjoy the exemption provided by 
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new s. 107. Thus, s. 107 dividends paid prior to 1 January 1958 are 
exempt in the hands of the shareholders, but, being ‘‘special fund 
dividends,’’ are not brought to account in ascertaining whether the 
company has made a sufficient distribution. On the other hand, 
dividends paid on and after 1 January 1958 out of Division 7 income 
are assessable in the hands of the shareholders, but dividends paid 
on or after that date will be taken in to account in ascertaining 
whether there is a sufficient distribution of the relevant year. For 
example, a dividend paid out of s. 107 income on, say, 31 March 1959 
would be paid within the prescribed period applicable to year of 
income ended 30 June 1958 and would be deductible in ascertaining 
whether there had been a sufficient distribution in respect of that 
year. 
The dividends excluded from a shareholder’s assessable income 
under s. 44 (2) are those which are— 
(b) paid wholly and exclusively out of one or more of the 
following : 
(i) income derived by a company which is exempt under 
s. 23a, ie. from mining operations for the production 
of certain base metals and rare minerals required for 
use in, or in connexion with, the ‘‘ present war,’’ which 
formally terminated on 28 April 1952; 
profits arising from the sale or compulsory resump- 
tion for public purposes of assets not acquired for the 
purpose of resale at a profit, provided the sale or 
resumption took place prior to 30 October 1941; or 
profits arising from (a) the revaluation by companies 
of assets not acquired for the purpose of resale at a 
profit, or (b) from the issue of shares at a premium, 
provided in both cases the dividend is satisfied by the 
issue of shares of the company declaring the dividend ; 
(ec) paid wholly and exclusively out of exempt income derived 
by companies from gold mining operations in Australia, 
Papua, or New Guinea (This exemption also applies to a 
dividend paid by a company wholly and exclusively out of 
exempt gold-mining dividends received by it) ; or 
paid wholly and exclusively out of exempt income derived 
by companies from the carrying on of mining operations 
in Australia, Papua, or New Guinea for the purpose of 
obtaining petroleum (This exemption also applies to a 
dividend paid by a company wholly and exclusively out of 
petroleum-mining dividends received by it.). 
As previously stated, s. 44 (2) dividends, being ‘‘special fund 
dividends,’’ are not taken into account in ascertaining whether there 
has been a sufficient distribution of the relevant year of income. 


Dividends paid out of capital profits 


A surplus arising from the sale of assets not acquired for the 
purpose of profit-making by sale is not assessable income of the com- 
pany. However, if the sale by the company took place on or after 
30 October 1941, any dividend paid to the shareholders out of such 
profit would be assessable in their hands if distributed by the company 
prior to liquidation. A dividend so paid during the prescribed period 
in relation to income year ended 30 June 1952 or any subsequent 
income year will be taken into account in ascertaining whether there 
has been a sufficient distribution for that year. 
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Dividends paid out of exempt ex-Australian income 

Section 44 (1) provides that the assessable income of a share- 
holder shall— 

(a) if he is a resident—include dividends paid to him by a 
company out of profits derived by it from any source; and 

(b) if he is a non-resident—include dividends paid to him 
by a company out of profits derived by it from sources in 
Australia. 

Where a resident company derives income from both Australian 
and ex-Australian sources, the whole of the income is assessable in its 
hands, unless such income is exempt income (s. 25 (1)). Ex-Austra- 
lian income derived by a resident company is exempt under s. 23 (q) 
if it is not exempt from income tax in the country where it is derived. 
Where a non-resident company derives income from both Australian 
and ex-Australian sources, only the gross income derived directly or 
indirectly from sources in Australia is assessable. This is so, whether 
or not the ex-Australian income has borne ex-Australian tax 
(s. 23 (r)). 

Where a resident company pays a dividend out of ex-Australian 
income to a resident shareholder, he is liable to tax on the full amount 
of the dividend whether or not the ex-Australian income is exempt 
in the hands of the company. A dividend so paid during the pre- 
scribed period must be brought to account in ascertaining whether a 
company has made a sufficient distribution in respect of the relevant 
year of income, i.e. notwithstanding that the dividend may have been 
paid out of income exempt under s. 23 (q). 

Where a resident company pays a dividend to a non-resident 
shareholder either wholly or in part out of ex-Australian income, the 
shareholder is only liable to pay Commonwealth income tax thereon 
to the extent, if any, that the dividend was paid out of Australian 
profits. Thus, ex-Australian income derived by the company may be 
exempt in its hands under s. 23 (q) and may also be exempt under 
s. 44 (1) (6) in the hands of a non-resident shareholder if distributed 
to him. Notwithstanding the double exemption, a dividend of this 
nature must be brought to account in ascertaining whether the com- 
pany has made a sufficient distribution in respect of the relevant year 
of income. 

Where a non-resident private company derives Australian and 
ex-Australian income, only its Australian income is subject to Com- 
monwealth income tax. Ex-Australian shareholders are subject to tax 
enly to the extent to which a dividend is paid out of Australian 
profits. In ascertaining whether the company has made a sufficient 
distribution, there must be brought to account all dividends paid by 
it out of both its Australian and ex-Australian profits and whether 
paid to residents or non-residents. Although dividends paid to ex- 
Australian shareholders out of ex-Australian profits are, in effect, 
excluded from the assessable income under s. 44 (1), they are not 
‘*special fund dividends’’ as defined by s. 103 (1), i.e. dividends ex- 
cluded from the assessable income by virtue of s. 44 (2) and s. 107. 

Repealed s. 1038 (2) and (3) provided that where a dividend was 
paid wholly or in part out of the net profits of a company and those 
profits were partly liable to and partly exempt from Commonwealth 
income tax, only that proportion of the dividend paid out of the 
taxable profits could be brought to account in ascertaining whether 
there had been a sufficient distribution. As explained above, new 
Division 7 provides that all dividends (except ‘‘special fund 
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dividends’’) paid during the prescribed period relating to a year of 
income are deductible in ascertaining whether a private company has 
made a sufficient distribution in respect of that year. Therefore, there 
is no longer any need to apportion a dividend paid out of a mixed 
fund of taxable and exempt profits. Accordingly, the provisions of 
s. 1038 (2) and (3) of repealed Division 7 have been omitted from 
new Division 7. 


Calculation of tax under s. 104 


Under repealed s. 104, a calculation was made of the aggregate 
additional amount of tax which would have been payable by the 
shareholders if the company had paid the undistributed amount to 
them, as a dividend, on the last day of the year of income. 

Under new s. 104, undistributed income tax for income year 
ended 30 June 1952 and subsequent years will be levied at a flat rate 
on the undistributed amount. The rate for income year ended 30 June 
1952 is 10s. in £. 

Example: 
Taxable income consisting wholly of non-property income . . .. £20,000 
Commonwealth income tax payable .. a Js ve oe 6,500 


Distributable income .. pa i o% ad nn -- £13,500 
Retention allowance a Re _ _ wi i ih 3,925 


Sufficient distribution .. = we mt an ab -. £9,575 
Dividends paid during prescribed period .. me ble ad 7,000 


Undistributed amount .. “ os oi os - -. £2,575 


Tax on £2,575 at 10s. in £ = £1,287 10s. 


Where distributable income includes privileged C.L.I. 


It is considered that the flat rate of tax of 10s. in £ imposed under 
new Division 7 in respect of income year ended 30 June 1952 and 
subsequent years is a tax of a different kind to that previously imposed 
by its predecessors. Under s. 21 of the 1922-1931 Act, undistributed 
income tax was assessed on the basis of an assumed distribution to the 
shareholders of the undistributed amount, the tax payable by the 
company being the additional tax which the shareholders would have 
had to pay if they had, in fact, received the notional dividend. A flat 
rate of tax is considered not to be comparable with a tax imposed with 
reference to the shareholders’ progressive individual rates, and there 
is, therefore, no foothold in the present Act which would enable the 
Commissioner to assess tax at the 1931 individual rates of tax on that 
part of any ‘‘undistributed amount’’ which consists of interest sub- 
ject to the Commonwealth Debt Conversion Act. 


Company in liquidation 

A company continues in existence, as such, notwithstanding a 
winding-up order or resolution, until it is finally dissolved (Joshua 
Bros. Pty. Ltd. v. F.C. of T. (1923), 31 C.L.R. 490). The status of 
a company is not altered by reason of such order or resolution, so 
that if a company were a private company at the commencement of 
the winding-up and there is no subsequent change affecting its status, 
it will continue to be treated as a private company in respect of income 
derived during liquidation (1 C.T.B.R. (N.S.) (1951) Case 123). 
The provisions of Division 7 are capable of application to income 
derived by a private company during the course of liquidation 
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(Minnivale Farms Pty. Ltd. v. F.C. of T. (1950), 5 A.I.T.R. 29). 
The fact that the liquidator is obliged to distribute the income to the 
creditors of the company will not absolve the company from tax under 
Division 7. 

Section 47 (1) provides that distributions to shareholders of a 
company by a liquidator in the course of winding-up the company 
(to the extent that they represent income derived by the company— 
whether before or during liquidation) other than income which has 
been properly applied to replace a loss of paid-up capital shall, for 
the purposes of the Act, be deemed to be dividends paid to the share- 
holders of the company out of profits derived by it. 

If income is derived during liquidation, Division 7 tax is payable 
thereon to the extent that there has not been a ‘‘sufficient distribu- 
tion’’ thereof. In respect of income year ended 30 June 1952 and 
subsequent years, all distributions made by the liquidator during the 
‘prescribed period’’ which, by s. 47, are deemed to be dividends, 
must be brought to account in ascertaining whether the company has 
made a sufficient distribution of the relevant year of income. This 
statement applies to all such deemed dividends, whether paid out of 
income derived by the company in the releavnt year or in prior income 
years, except ‘‘special fund dividends,’’ i.e. dividends that, by virtue 


of s. 107 or s. 44 (2), are excluded from the assessable income of the 
shareholders. 

Distributions by a liquidator out of income which has been 
properly applied to replace a loss of paid-up capital are not deemed 
to be dividends under s. 47 and, consequently, such distributions can- 
not be brought to account in ascertaining whether the company has 


ce 9? 


made a ‘‘sufficient distribution.’’ Therefore, income derived by the 
company during liquidation which has been properly applied to re- 
place a loss of paid-up capital (whether distributed to the creditors 
or the shareholders or held by the liquidator) is exposed to the pro- 
visions of Division 7. However, in respect of income year ended 
30 June 1951 and prior years, in calculating tax under repealed 
s. 104, the Commissioner was required to assess the aggregate addi- 
tional amount of tax which would have been payable by the share- 
holders if the company had paid the undistributed amount to them. 
The amount of tax payable by the shareholders would have been 
‘*Nil’’ as the income so distributed, not being a deemed dividend 
under s. 47, would not be assessable to them under the general law 
(I.R. Comrs. v. Burrell (1924), 9 T.C. 27; Webb v. F.C. of T. (1922), 
30 C.L.R. 450). 

With regard to income year ended 30 June 1952 and subsequent 
years, the position is vitally different from that stated above. In 
respect of those years undistributed income tax is levied at a flat rate 
on the ‘‘undistributed amount.’’ In calculating the ‘‘undistributed 
amount,’’ no deduction is allowed in respect of a distribution of 
income which has been properly applied to replace a loss of paid-up 
capital for the reason that, as previously explained, that distribution 
is not a deemed ‘‘dividend.”’ 

Excess distributions 

Section 106 of repealed Division 7 treated as a dividend paid out 
of the taxable income of a year of income the excess, if any, of the 
distributions made by a private company during the preceding four- 
year period over the aggregate of the smallest amounts that would 
have been a sufficient distribution in respect of each of those four 
preceding years. 
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New s. 106 continues to apply the principle that, before assessing 
a private company to undistributed income tax in any year, regard 
should be had to any excess distributions which the company might 
have made in previous years. However, the principle is applied by 
new s. 106 in a greatly simplified form. Moreover, new s. 106 will 
operate more equitably than its predecessor in that it will ensure that 
the full amount of any excess distributions of previous years will be 
brought to account in calculating whether a company has made a 
sufficient distribution of the current year. 

New s. 106 (1) provides that where, during the prescribed period 
in relation to a year of income subsequent to income year ended 
30 June 1951, a private company has paid in dividends (other than 
‘*special fund dividends’’) an amount in excess of the lowest amount 
that would have been a sufficient distribution, the excess is declared 
to be an ‘‘excess distribution’’ for that income year. New s. 106 (2) 
provides that any such ‘‘excess distribution’’ is deemed to be a 
dividend (other than a ‘‘special fund dividend’’) paid during the 
prescribed period for the next succeeding year of income. 

New s. 106 is thus brought into harmony with s. 80 as illustrated 
in Commonwealth Income Tax Law & Practice, 3rd Ed., para. [1651]. 
However, s. 106 is an improvement on s. 80 in so far as no time limit is 
placed by s. 106 on the right to carry forward excess distributions of 
previous years. 


Old and new s. 106 contrasted 


The following example is designed to illustrate the essential dif- 
ference between repealed s. 106 and the new provisions which operate 
in respect of income year ended 30 June 1952 and subsequent years. 


Calculation under repealed s. 106 


First year Excess distribution ag ae - -. £2,166 
Second year = re BA 

Third year " - 

Fourth year ” , 


For the fifth year, the ‘‘undistributed amount’’ before allowing the s. 106 
deduction was £2494. As the excess for the previous four years (£8162) exceeded 
that sum, there was no assessment under Division 7. 

For the sixth year, the ‘‘undistributed amount’’ before allowing the s. 106 
deduction was £4644. The deduction under repealed s. 106 was caleulated with 
reference to the excess distributions of the previous four years, so that the excess 
distribution of the first year would be omitted from the table:— 

Second year Excess distribution sil 7 as -- £1,630 
Third year “ a ia ¥ ‘all me 2,120 
Fourth year me Ri ta aa ae oe 2,246 


£5,996 
Fifth year Short distribution ne = = - 2,494 


£3,502 


The ‘‘undistributed amount’’ for the sixth year was therefore:— 


Short distribution as mentioned above - te .. £4,644 
Deduction under s. 106 .. ah x as ne “i 3,502 


Undistributed amount subject to tax under s. 104 .. -. £1,148 
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The excess distribution of the first year, £2166, is deemed to be a dividend 
paid during the prescribed period in relation to the ’ second year. The excess dis- 
tribution for the second year is, therefore, £2166 +4 £1630 — £3796. The excess 
distribution for the third year is £3796 + £2120 — £5916. The excess distribution 
for the fourth year is £5916 + £2246 — £8162. 

The following is the calculation for the fifth year :— 

Deemed dividend under s. 106 .. Ay kd Ps .. £8,162 
Less short distribution .. oid He: it st oa 2,494 


Excess distribution—fifth year iis ais oa — 668 


The following is the calculation for the sixth year:— 
Deemed dividend under s. 106 .. is 1 a .. £5,668 
Less short distribution .. - uf * < i 4,644 


Excess distribution—sixth year ie ne ¥ ;. 24 


The excess distribution of £1024 will be a deemed dividend in relation to the 
seventh year. The allowance under new s. 106 will, in effect, be carried forward 
without any time limit until it is fully absorbed by a short distribution of some 
subsequent year. 


Where dividends paid within prescribed period out of income of 
next succeeding year 


The ‘‘prescribed period’’ in relation to a year of income means 
the period of one year commencing two months before the end of that 
year of income (s. 103 (1)). Any dividends (other than ‘‘special 
fund dividends’’) paid during the prescribed period must be brought 
to account in ascertaining whether the company has made a sufficient 
distribution of that year. The dividend may be paid out of the profits 
of the previous year, the current year, or the next succeeding year. 
Example: 

Sufficient distribution—year ended 30 June 1953 .. ; .. £10,000 
Dividends paid during prescribed period beginning 1 May 1953 
and ending 30 April 1954: 
1953 
Aug. 31 Final—out of 1952-3 profits sn .. £10,000 
1954 
28 Interim—out of 1953-4 profits .. ¥ 4,000 
14,000 


_&, 000 


Excess distribution 


It will be seen from the above example that the company had, by 
paying a dividend of £10,000 out of its profits of year ended 30 June 
1953, made a sufficient distribution for that year. In addition, it had 
paid during the prescribed period for year ended 30 June 1953 a 
further dividend of £4000, being an interim dividend out of the 
profits of year ended 30 June 1954. The £4000 is, in effect, an excess 
distribution of year ended 30 June 1953, and is, therefore, deemed 
to be a dividend paid during the prescribed period in relation to 
income year ended 30 June 1954. 

The above example is furnished to illustrate that nothing is lost 
to the company by paying an interim dividend for a year on a date 
which falls within the prescribed period in relation to the previous 
year. In a word, there is no need in the above example to delay the 
interim dividend for 1953-4 until after 30 April 1954. 


Transition provisions 


New s. 106 (3) contains special transition provisions designed to 
provide a smooth change to the new method of calculating and allow- 
ing excess distributions. Repealed s. 106 will continue in operation 
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up to and including income year ended 30 June 1951. If the total of 
the distributions by a company out of its taxable income of income 
year ended 30 June 1951 and the four prior years exceeded a sufficient 
aggregate distribution for those five years, the excess is deemed to be 
a dividend (other than a ‘‘special fund dividend’’) paid during the 
prescribed period for income year ended 30 June 1952. 
Example: 
: Dividend paid 
Year ended Sufficient or deemed to 
30 June Distribution be paid 
1947 es < ae ‘a ak .. £6,000 £6,000 
1948... ms es i nd .. 7,500 7,480 
N.B. In view of the trifling difference 
in the two amounts, additional tax 
was not levied under repealed 
s. 104. 
1949... cate gic 4,950 
Additional tax levied under repealed 
Division 7 on— 
1950. i" ml bi a in 2 6,000 
1951 _ =e =“ - Pa on 6,200 6,000 





Excess distribution £980 _ ‘- .. £33,500 £34,480 
Under new s. 106 (3), the excess distribution for income year 
ended 30 June 1951, £980, is deemed to be a dividend (other than a 
‘*special fund dividend’’) paid by the company during the prescribed 
period in relation to income year ended 30 June 1952. 
YEAR ENDED 30 JUNE 1952 


Sufficient distribution — 
Dividends actually paid during prese ribed period -- £9,000 
Dividend deemed under s. 106 Nhat to be _ vane el 

scribed period .. 980 





£9,500 


Excess distribution deemed to be dividend paid during the pre- 
scribed period in relation to income year ended 30 June 
1953... ee ee e* ee oe on - os £480 


Exempt s. 107 dividends 


Repealed s. 107 operated in respect of income year ended 30 June 
1951, and prior years. New s. 107 first applies to income year ended 
30 June 1952, or substituted accounting period. The new section 
makes important changes in the law relating to dividends paid out of 
income which has borne undistributed income tax :— 

(a) Undistributed income of a private company of income year 
ended 30 June 1952, and subsequent years, is subject to 
tax at a flat rate, the rate for 1952 being 10s. in £. If 
income so subject to tax is later distributed to share- 
holders, the dividend is not subject to the concession pro- 
vided by new s. 107. 

Dividends paid out of Division 7 income derived by the 
company during income year ended 30 June 1951, and 
prior years, are subject to the concession provided by new 
s. 107, but only if the dividends are paid before 1 January 
1958. 

Under repealed s. 107, the recipient of the dividend was 
granted a rebate of the amount by which his income tax 
was increased by the inclusion of a s. 107 dividend in his 
assessable income. 
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Under new s. 107, dividends paid during income year 
ended 30 June 1952, and subsequent years, are excluded 
from the shareholder’s assessable income, i.e., they are 
exempt dividends. 


Dividends paid out of undistributed income of year ended 30 June 
1952 and subsequent years are not exempt under new s. 107 


A private company which has not made a ‘‘sufficient distribu- 
tion’’ of its income of income year ended 30 June 1952, and sub- 
sequent years, is liable to pay undistributed income tax on the 
‘‘undistributed amount’’ at a flat rate (s. 104 (1)), the rate for in- 
come year ended 30 June 1952 being 10s. in £. Although such income 
has borne undistributed income tax, no concession is allowed to the 
shareholders under new s. 107 in recognition of that tax if later the 
undistributed amount, less the flat-rate tax payable thereon, is dis- 
tributed to them as a dividend. The dividend is assessable to the 
extent provided by s. 44 (1). If it is received by a resident company, 
it is subject to the rebate provided by s. 46 (1). 

A dividend paid during the ‘‘prescribed period’’ out of the 
balance of an undistributed amount which has borne the flat rate of 
tax applicable to year ended 30 June 1952 onwards, will be brought to 
account in ascertaining whether the company has made a sufficient 
distribution for the relevant income year. Thus, if there were an 
undistributed amount for year ended 30 June 1952 it would be sub- 
ject to undistributed income tax at 10s. in £. If, say, on 31 March 
1955, a dividend of £1000 was paid out of that income, the dividend 
would be paid during the prescribed period (1 May 1954-30 April 
1955) relating to income year ended 30 June 1954, and would be 
brought to account in ascertaining whether the company had made a 
sufficient distribution of that income year. 


Dividends must be paid before 1 January 1958 in order to gain 
concession provided by new s. 107 


New s. 107 provides that the assessable income of a shareholder 
shall not include dividends that are paid by a private company wholly 
and exclusively out of specified funds of profits. The new section 
enacts, however, that the dividends must be paid before 1 January 
1958 in order to gain the exemption provided by new s. 107. 

As previously stated, dividends paid out of income of year ended 
30 June 1952 onwards which has borne undistributed income tax at 
the new flat rate are not subject to the concession provided by new 
s. 107, so that the exemption under that section is limited to dividends 
paid out of income of years ended 30 June 1951, and prior income 
years, which has borne undistributed income tax at the shareholders’ 
graduated rates of tax. These dividends must, however, be paid before 
1 January 1958 in order to gain the exemption under new s. 107. 


Dividends paid out of Division 7 income on or after 1 January 
1958 will be assessable to the extent provided by s. 44 (1) and, if 
received by a resident company, will be rebateable under s. 46 (1). 
Dividends so paid during the prescribed period in relation to an 
income year will be brought to account in ascertaining whether the 
company has made a sufficient distribution of that income year. 
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Section 107 dividends paid during income year ended 30 June 1952 
and subsequent years are exempt dividends 


Under repealed s. 107, which applied to income year ended 
30 June 1951, and prior years, a person was entitled to a rebate where 
his assessable income included dividends paid by a private company 
wholly and exclusively out of specified funds of profits which had 
borne undistributed income tax at the shareholder’s progressive rates 
of tax. The rebate was of the amount by which his income tax was 
increased by reason of those dividends having been included in his 
assessable income. The practical effect of the rebate was that the 
dividends were free from tax in the hands of the shareholders. 

Under new s. 107, dividends so paid out of the specified funds of 
profits during income year ended 30 June 1952, and subsequent years, 
are not included in the shareholder’s assessable income, i.e., the divi- 
dends instead of being fully rebateable are now exempt from income 
tax. On the surface, a full rebate of the increased amount of tax 
imposed by reason of the inclusion of a dividend in a taxpayer’s 
assessable income and the exemption of that dividend appears to pro- 
duce the same results, but there are three important differences dis- 


cussed below. 


Primary producer receiving exempt s. 107 dividend 


In the case of primary producers subject to the averaging pro- 
visions, the effect of granting a full rebate under repealed s. 107 was 
that, in common with other taxpayers, the dividend was free from 
tax in the year of income, but the dividend, being technically assess- 
able and not exempt, was included in the primary producer’s average 
table. Although the inclusion of the dividend in the average table did 
not affect the assessment of the year in which the s. 107 dividend was 
received, it had the effect of increasing the taxpayer’s rates of tax of 
the next succeeding four years (Bourke v. F.C. of T. (1945), 70 
C.L.R. 350; 3 A.1.T.R. 218). 

As a result of the 1951 modification of the averaging system, the 
inclusion of the s. 107 dividend in the assessable income of a primary 
producer had no real effect in those instances where the taxable in- 
come and the average income of the primary producer exceeded £4000. 
The effect of including s. 107 dividends in the assessable income was, 
therefore, limited to those primary producers whose taxable incomes 
or whose average incomes did not exceed £4000. 

In respect of s. 107 dividends paid during income years ended 
30 June 1952, and during subsequent years up to and including 
31 December 1957, the dividends will be excluded from the assess- 
ments ef taxpayers, with the result that they will not be included in 
the average table of any primary producer and thus will not increase 
his rates of tax of the four years succeeding the income year in which 
the dividend is received by him. 

Where taxpayer has suffered a loss 


While the change from a full rebate to exemption in the case of 
s. 107 dividends is a benefit to the primary producer whose taxable 
income or average income does not exceed £4000, it is a Greek gift to 
a taxpayer who sustains a loss as defined by s. 80. 

Section 80 (1) provides that a ‘‘loss’’ is deemed to be incurred 
in any year when the allowable deductions (other than concessional 
deductions and the deduction under s. 80) exceed the sum of the 
assessable income and the net exempt income of the income year. 
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Example (1): 
Assessable income of year ended 30 June 1952__—... - .. £8,700 
Exempt s. 107 dividend derived during the year .. ee - 200 


8,900 
Allowable deductions from above assessable income ‘id ig 9,800 


Loss laa aa es a an as so ne ~ £900 


The loss of £900 may be carried forward as a deduction in the 
assessments of the next succeeding seven years (s. 80 (2)). Where a 
loss is carried forward to one or more of the succeeding years, and 
in that year or years the taxpayer derives exempt income, the deduc- 
tion will be made successively from the net exempt income and from 
the assessable income. 

Example (2): 
Net income of year ended 30 June 1953 .. = 
Loss carried forward from year ended 30 June 1952 .. £900 
Less exempt s. 107 dividend, vide example @) derived dur- 


ing year ended 30 June 1953... -- 600 
300 


Taxable income .. “A ia “A ce ‘a “a £500 


Thus, by converting s. 107 dividends derived during income year 
ended 30 June 1952, and subsequent years, from assessable (but fully 
rebateable) income into exempt income, the deduction otherwise 
allowable of the loss of £1100 (£9800 — £8700) sustained in 1952 
has, in the above example, been whittled down by £800 (£200 + £600), 
with the result that only the balance, £300, is an allowable deduction 
from the assessable income of year ended 30 June 1953, leaving 
exposed a taxable income of £500 for that year, upon which tax will 
be levied at the appropriate rate. 

If the law in this regard had not been altered, the position would 
have been as follows :— 

Example (3): 
YEAR ENDED 30 JUNE 1952 


Assessable income 1rd s. 107 dividend — ia .. £8,900 
Allowable deductions... és ae 9,800 


Loss, as before .. ie - ane oi oa i oa £900 
——— 

YEAR ENDED 30 JUNE 1953 
Net income (including s. 107 _— <i ; - oa -. £1,400 
Loss carried forward .. - <p se = a“ 900 


Taxable income .. os o_ - te — cae ee £500 


The position in the year of loss, i.e., year ended 30 June 1952, is 
the same whether the s. 107 dividend is rebateable or is exempt. In 
either class of case, the ‘‘loss’’ as defined by s. 80 (1) is the same, 
£500. The position in the year of ‘‘carry-forward,’’ i.e., year ended 
30 June 1953, is, however, materially different. As already demon- 
strated, if the s. 107 dividend of that year were treated as exempt 
income, there is left exposed a taxable income of £500, which is 
subject to full tax without rebate. If, on the other hand, the s. 107 
dividend of 1953 were treated as fully rebateable, the effect of the 
rebate would be to exclude the sum of £600 from the assessable in- 
come, with the result that no tax would be levied on the taxable 
income of £500. 
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It is clear beyond doubt that the conversion of s. 107 dividends 
into exempt income operates adversely to a taxpayer who suffers a 
loss. The remedy is simple. Section 80 should be amended so as to 
exclude exempt income in the calculation and allowance of losses of 
previous years. There is no moral or other justification for whittling 
down the allowance of losses by bringing exempt income to account. 
Moreover, the presence of such exempt income in the calculations 
may produce anomalies and complications. 


Losses and outgoings relating to exempt s. 107 dividends 


Problems will also arise under s. 51 concerning losses and out- 
goings relating to dividends exempt under new s. 107, e.g., interest 
on money borrowed to acquire the relevant shares. To the extent 
that these losses and outgoings are disallowed, the recipient will be 
worse off than he was under the previous rebate. The rebate under 
repealed s. 107 was the amount by which the recipient’s income tax 
was increased by the inclusion in his assessable income of a s. 107 
dividend (or a redistribution thereof). Thus, the rebate had to be 
applied to the assessable, i.e., the gross, s. 107 dividend and not to a 
sum reduced by any losses and outgoings relating thereto. 


Funds of profits out of which company may pay tax-free dividends 


The scope of the exemption provided by new s. 107 is the same 
as the scope of the previous rebate under repealed s. 107. The funds 
of profits out of which a company may pay tax-free dividends during 
income year ended 30 June 1952, and subsequent years up to and 
including 31 December 1957, are :— 

(i) Any amount of income in respect of which the company 
has incurred a liability to undistributed income tax under 
the previous Act; 

(ii) any amount of income derived during income year ended 
30 June 1947 and prior years in respect of which the 
company has incurred a liability under the present Act; 
and 

(iii) the residue of any income derived during any of income 
years ended 30 June 1948 to 1951 inclusive, which was 
subject to undistributed income tax at the shareholders’ 
graduated rates, after deducting from such undistributed 
amount the amount of undistributed income tax charged 
thereon. 

To enjoy exemption under new s. 107 in respect of a dividend 
paid out of one or more of the above-mentioned funds, the dividend 
must, as before, be paid wholly and exclusively thereout. 


Where company, trust or partnership interposed between 
shareholder and company paying s. 107 dividend 


New s. 107 (1) provides that the assessable income of a person 
shall not include, inter alia, amounts, in respect of dividends, paid by 
a company to a company, trustee or partnership interposed between 
the ultimate individual recipient of those amounts and the company 
paying the dividends, where the dividends are paid by the company 
before 1 January 1958 to the company, trustee or partnership wholly 
and exclusively out of one or more of the amounts specified in para- 
graphs (c), (d) and (e) of s. 107 (1) and outlined in the preceding 
paragraph. 
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Thus, where a private company pays a s. 107 dividend wholly 
and exclusively out of Division 7 income, and the dividend is received 
by another company (whether private or non-private) or by a partner- 
ship or by a trustee holding shares in the private company, the re- 
cipient company, partnership or trustee will not be assessable thereon 
and may, in turn, redistribute the dividend tax-free to the share- 
holders of the interposed company, or to the partners in the partner- 
ship, or to the beneficiaries in the trust, as the case may be. The 
exemption under s. 107 is carried through to the ultimate individual 
recipient even where there are successive distributions through several 
companies, trustees or partnerships interposed between the company 
paying the s. 107 dividend and that ultimate recipient. 

Although the s. 107 dividend paid by the primary company must 
be paid wholly and exclusively out of Division 7 income, it is im- 
material, so far as any interposed companies are concerned, whether 
or not the dividends paid by them are declared wholly and exclusively 
out of the s. 107 dividend received by them. 

Although, to enjoy exemption, the s. 107 dividend paid by the 
primary company must be paid before 1 January 1958, it is not neces- 
sary for an interposed company to redistribute the dividend before 
that date. 


Restriction on exemption of s. 107 dividends 


The restriction placed on distributions out of ‘‘undistributed 
amounts’’ of income year ended 30 June 1948, and subsequent years, 
contained in repealed s. 107 (2) is contained in new s. 107 (2). The 
consequences (both just and unjust) of this restriction are explained 
in paragraphs [1657] et seg. of Commonwealth Income Tax Law and 
Practice, 3rd Edition. 


Distributable income of insurance company re-insuring with 
non-resident 


The provisions of repealed s. 103 (3) have been restated in new 
s. 107a. The section, like its predecessor, is designed to provide an 
equitable basis for the assessment of undistributed income tax in the 
ease of a private company carrying on a business of insurance in 
Australia. 

Section 148 (1) provides that, unless an Australian company 
otherwise elects, premiums paid by it to non-resident re-insurers 
are not deductible and re-insurance recoveries are not assessable. In 
a word, the non-resident re-insurer’s profit or loss is merged with the 
income of the Australian company. 

Although the non-resident re-insurer’s profit on the relevant 
transactions is subject to primary tax in the hands of the Australian 
company, that profit is by s. 107a (a) excluded from the distributable 
income for purposes of undistributed income tax. Correspondingly, 
the Australian company’s distributable income is increased by any 
loss sustained by the overseas re-insurer. 

Section 1074 (b) provides that any tax recovered by the Aus- 
tralian company from its non-resident re-insurer shall be included 
for the purpose of ascertaining the Australian company’s distribut- 
able income of the year of reimbursement. 


Loans to shareholders 


Subject to minor drafting amendments, s. 108 is re-enacted in 
new Division 7. The only changes in the law are :— 
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(a) New s. 108 refers to the amount ‘‘or value’’ of any 
amounts paid or assets distributed by a private company 
to any of its shareholders by way of advances or loans. 

(b) The sum treated as a dividend under s. 108 is deemed to 

be paid by the company on the last day of the year of 
income in which the payment or distribution is made. 
This provision will ensure that loans made by a company 
in any income year, which are treated as dividends under 
s. 108, will be regarded, for purposes of calculating 
whether the company has made a sufficient distribution 
for that year, as having been made in the prescribed 
period in relation to that income year. Moreover, for the 
purposes of assessment of the shareholder, s. 108 (1) fixes 
an arbitrary date, i.e., the last day of the company’s in- 
come year in which the payment or distribution was 
made), on which the dividend was deemed to be paid to 
the shareholder. 
To qualify for exemption under repealed s. 108 (2), the 
actual dividend paid (which was set off in total or partial 
satisfaction of the loan deemed to be a dividend under 
repealed s. 108(1)) had to be paid in a year subsequent to 
that in which the loan was made. New s. 108 (2) refers 
to a case where the company subsequently makes the set- 
off. Thus, the dividend applied in satisfaction of the debt 
may be exempt under s. 108 (2) even if declared in the 
same income year as that in which the loan was made. 


Payments to shareholders and directors 


Subject to the following amendments, s. 109 is restated in new 
Division 7 :— 

(a) Repealed s. 109 struck at certain sums paid or credited 
to a person ‘‘being a shareholder or director of the com- 
pany or being a relative of any such shareholder or 
director.’’ New s. 109 refers to sums paid or credited to 
a person ‘‘who is or has been a shareholder or director of 
the company or a relative of a shareholder or director.’’ 

The words ‘‘or has been’’ have been inserted in s. 109 
to protect the Revenue in instances where, in the course 
of the year of income, a person ceases to be a shareholder 
or director. The section may be invoked in respect of 
payments made to that person up to the time he ceased 
to be a shareholder or director. It is considered that the 
new section could also be applied to a case such as that 
where a person sold his shares in a private company and 
as part of the bargain secured a post with the company 
in an advisory capacity, the post being more or less a 
sinecure. 

The sum treated as a dividend under s. 109 is deemed to 
be paid by the company on the last day of the year of 
income in which the remuneration or retiring allowance, 
ete., is paid or credited. This provision will ensure that 
sums paid or credited by a private company in any income 
year, to the extent to which they have been treated as a 
dividend under s. 109, will be regarded, for purposes of 
calculating whether the company has made a sufficient 
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distribution for that year, as having been paid in the 
prescribed period in relation to that income year. More- 
over, for the purposes of assessment of the shareholder or 
director, s. 109 fixes an arbitrary date (i.e., the last day of 
the company’s income year in which the sum representing 
the remuneration or retiring allowance was paid or 
credited) on which the dividend was deemed to be paid 
to the shareholder or director. 


Exemption of certain non-resident companies 


Repealed s. 109 is restated in new Division 7 as s. 104 (2), which 
provides that additional tax under s. 104 is not payable by a private 
company that is a non-resident and does not carry on business in 
Australia by means either of a principal office or of a branch. 


Provisions of repealed Division 7 not included in new Division 7 


The following provisions of repealed Division 7 have not been 
included in the new Division inserted by Amending Act (No. 3) of 
1952 :— 

(1) Section 105 (where shareholders of a private company 
are companies, trustees or partnerships). 

(2) Section 105a (where one person, either directly or in- 
directly, would be entitled to receive the whole or a part 
of the undistributed amount of each of two or more private 
companies). 


(3) Section 105p (a set of rules designed to simplify the cal- 
culation of the amount of tax under repealed Division 7 
under which tax was assessed with reference to the pro- 
gressive rates of tax payable by individual shareholders). 

Provisions of the above nature are not necessary under new 
Division 7, as tax is charged at a flat rate, the rate for income year 
ended 30 June 1952 being 10s. in £ on the undistributed amount. 


NON-PROFIT CLUBS AND ORGANISATIONS 


Companies, other than a company in the capacity of a trustee, 
are liable to tax on a taxable income of £1 and upwards. ‘‘Company,”’ 
as defined in s. 6, includes all bodies or associations, corporate or 
uninecorporate; thus, clubs, associations, lodges, etc., are taxed as 
companies. Accordingly, societies, clubs or associations which do not 
fall within any of the classes of such bodies whose income is specifi- 
cally exempted by s. 23 (g) and s. 23 (hk), have been liable to primary 
tax on the whole of their taxable income at the company rate. How- 
ever, in respect of year of income ended 30 June 1952, it is provided, 
in effect, that clubs, ete., whose income is not exempt shall not be 
required to pay tax unless the net income exceeds £104. 


The above concession is made effective by s. 5 (2)(c) of the 1952 
Rating Act, which provides that tax is not imposed upon a taxable 
income which does not exceed £104 derived by a company which (i) 
is not carried on for the purposes of profit or gain to its individual 
members, and (ii) is, by the terms of its memorandum or articles of 
association, rules or other document constituting the company or 
governing its activities, prohibited from making any distribution 
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whether in money, property or otherwise, to its members. Companies 
coming within the foregoing provision are comprised mainly of clubs, 
associations, lodges, societies and community hotels. As a general 
rule, their taxable incomes are relatively small, consisting usually of 
bank interest or small amounts of Commonwealth loan interest re- 
ceived on amounts invested. The principal receipts of these companies 
consist of members’ subscriptions and other payments by members 
and, as such, are not income liable to tax. 

Section 10 (2) of the 1952 Rating Act provides that where the 
taxable income of a company of the above type does not exceed £208, 
the maximum amount of tax payable by the company is one-half of 
the amount by which the taxable income exceeds £104. This provision 
ensures a smooth increase in the liability to tax of such companies. 

Companies of the above class are not liable for the special levy of 
2s. in £ imposed on non-private companies by the 1952 Rating Act— 
see s. 11 (2)(f) of that Act. 


CONTRIBUTIONS TO PENSION FUNDS 


Sections 66 and 79, which provide for the allowance of a deduc- 
tion in respect of contributions to employees’ provident funds, have 
both been amended by the Assessment Act (No. 3) of 1952. The 
respective amendments first apply in assessments based on year of 
income ended 30 June 1953. 

Having regard to the 1952 amendments, s. 66 differs from s. 79 


in the following main points :— 

(a) Under new s. 66 deductible contributions are those which 
are made for, or for dependants of, employees of the taz- 
payer. The deduction under s. 79 is in respect of con- 
tributions for, or for dependants of, employees of a person 
or persons other than the taxpayer. 

Contributions are deductible under s. 66 whether they are 
made for the benefit of resident or non-resident employees 
of the taxpayer. Under s. 79 the contributions must be for 
the benefit of resident employees of a person other than 
the taxpayer. 

The deduction under s. 66 is deductible, like any other 
business expense, even if the taxpayer incurs a loss in the 
year of income, whereas the deduction under s. 79 is 
deductible to the extent only of the taxpayer’s net income. 
This limitation in regard to s. 79 is imposed by s. 78 (3) 
and is consistent with the treatment under s. 78 (1), for 
tax purposes, of gifts to specified institutions and funds. 


The restriction of old s. 66 (1) to contributions which the tax- 
payer was under a legal obligation to pay has been abandoned in new 
s. 66(1). This abandonment is in accordance with the view that 
contributions by a taxpayer to pension funds for the benefit of his 
own employees, whether paid under a legal obligation or not, are 
legitimate business expenses. Thus voluntary contributions, as well 
as contributions made under a legal obligation, by a taxpayer to 
pension funds for the benefit of his own employees are now allowable 
as deductions even if the taxpayer incurs a loss in the relevant income 
year. Prior to the 1952 amendment, deduction of voluntary con- 
tributions was subject to the limitation contained in s. 78 (3) and, 
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accordingly, such contributions were not taken into account in ascer- 
taining losses of previous years for purposes of s. 80. Contributions, 
whether voluntary or compulsory, by a taxpayer to funds for the 
benefit of his own employees need now be considered under s. 66 only. 
Contributions to funds for the benefit of employees other than the 
taxpayer’s own employees will continue to be considered under s. 79. 

It was stated officially that cases in which s. 79 as amended will 
need to be applied are not numerous. In the following two instances 
contributions would fall to be considered under s. 79, namely, (a) 
where associated companies make contributions to funds for em- 
ployees of other companies in the group, and (b) where, say, a share- 
holder makes a contribution to a provident fund for the benefit of 
employees of a company from which he receives dividends. 

New s. 66 (1) has been brought into conformity with both old 
and new s. 79 (1) in that s. 66 (1) now includes contributions to 
funds making provision for dependants of employees as well as for 
the taxpayer’s actual employees. Under new s. 66(1) deductible 
contributions are limited to those made for the provision of benefits 
for employees (or their dependants) of the taxpayer and being or 
including employees engaged in producing the taxpayer’s assessable 
income. 

Finally, and most important, subsection (3) (c) of both ss. 66 
and 79 has been amended to increase the general maximum deduction 
in respect of each employee from £100 to £200; the alternative maxi- 
mum deduction of five per centum of the employee’s annual remunera- 
tion remains unaltered. Thus, in respect of year of income ended 
30 June 1953 and subsequent years, the deduction permitted either 
by s. 66 or s. 79 is, in respect of each employee, £200 or five per cent 
of the employee’s annual remuneration, whichever is the greater. The 
increased maximum is subject, as hitherto, to a higher allowance if 
the Commissioner is satisfied that special circumstances warrant such 
higher allowance (s. 66 (4) and s. 79 (4)). 


DEDUCTION OF PENSIONS AND RETIRING ALLOWANCES 
PAID 


Section 78 (1) (c) provides for the allowance of a deduction in 
respect of amounts paid as retiring allowances or pensions to em- 
ployees, former employees or their dependants. This provision is 
supplementary to s. 51 (1) under which a deduction is allowed in 
respect of such payments to the extent that they are necessarily in- 
curred in carrying on a business for the purpose of producing assess- 
able income. Section 78 (1)(c) extends the allowance to voluntary 
payments if they conform to the prescribed conditions. 

Section 78 (1)(c), as redrafted by Amending Act (No. 3) of 
1952, removes doubts previously entertained as to whether the allow- 
ance under old s. 78 (1)(c) extended to lump sum gratuities paid to 
dependants of deceased employees. It is now clear that a deduction is 
allowable to the former employer in respect of such payments, even 
though they are not taxable in the hands of the recipients. 

Further, the limitation of the allowance to amounts paid to resi- 
dents of Australia has been removed. This limitation in the old 
provision operated harshly in some instances—as, for example, where 
an employee who had spent a substantial period of his service in 
Australia is, at the time of his retirement, employed in an overseas 
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branch of the employer’s business. The above amendments were based 
on recommendations of the Commonwealth Committee on Taxation. 

Under the redrafted provision, as under the old, amounts paid to 
employees, ex-employees or their dependants are deductible to the 
extent to which, in the opinion of the Commissioner, those sums are 
paid in good faith in consideration of the past services of the em- 
ployees. The employees lastmentioned must, however, under the new 
provision, have been engaged ‘‘in any business operations which were 
carried on by the taxpayer for the purpose of gaining or producing 
assessable income.’’ Under the old provision the deduction was per- 
missible where the employees were engaged ‘‘in any business of the 
taxpayer’’ whether or not the income from such business was taxable. 

The above amendments first apply in respect of year of income 
ended 30 June 1953. 


CONCESSIONAL DEDUCTION FOR EDUCATION EXPENSES 


New s. 823 authorises the allowance of a deduction for expendi- 
ture incurred by a taxpayer in connexion with the full-time education 
of dependent children under the age of 21 years. The maximum 
deduction allowable in respect of each child is £50 per annum. 

The deduction is allowable in respect of payments made to the 
school, college or university at which the child is receiving full-time 
education. It extends to payments for tuition, as well as payments 
for board, text-books, coaching in special subjects, etc., so long as the 
payments are made direct to the educational institution. 

Where the child is receiving full-time education from a tutor or 
governess, payments to that person are allowable as deductions, subject 
to the maximum of £50 per annum per child. 

Payments made otherwise than to the educational institution at 
which the child is receiving full-time education or otherwise than to 
the person from whom such education is received are not subject to 
the allowance. Accordingly, no deduction is allowable in respect of 
such expenses as fares to and from school or the cost of school 
requisites purchased from stationers. 

The concession is not restricted to payments made on account of 
the taxpayer’s own children. So long as the child is a dependant in 
respect of whom the taxpayer is entitled to a dependant’s allowance 
for income tax purposes, and the conditions of the new s. 82) are 
satisfied, a deduction for education expenses incurred on that child’s 
behalf is allowable. 

In conformity with the conditions attaching to concessional 
allowances generally, both the taxpayer and the child receiving full- 
time education must be residents of Australia. 

Section 823 applies to eduvation expenses paid on or after 1 July 
1952, or on or after the beginning of taxpayer’s substituted account- 
ing period for year of income ended 30 June 1953. 


PROFITS ARISING FROM FORCED SALES OF LIVE 
STOCK DUE TO LOSS OF PASTURES OR FODDER 


Section 36 was amended in 1945 so as to entitle a primary pro- 
ducer to elect for a concessional basis of taxation on profits arising 
from a disposal of live stock in consequence of a statutory acquisition 
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or resumption of land. These provisions have been further amended 
by Amending Act (No. 3) of 1952 to extend a similar right to primary 
producers who, during year of income ended 30 June 1952 or sub- 
sequent years, dispose of live stock in consequence of ‘‘the loss or 
destruction of pastures or fodder by reason of fire, drought or flood.’’ 

However, a pastoralist seeking to take advantage of the con- 
cessional basis of taxing profits arising from a forced sale of live 
stock due to loss of pastures or fodder, must establish to the satis- 
faction of the Commissioner (or, on review, of a Board of Review) 
that the proceeds (if any) of the disposal have been or will be applied 
by him ‘‘ wholly or principally to the purchase of live stock in replace- 
ment of the live stock disposed of’’ (s. 36 (3B) ). 

The concessional basis of taxing profits arising from forced sales 
of live stock as above-mentioned is to ensure that the proceeds of such 
disposals are not so diminished by taxation as to leave insufficient 
money to finance re-stocking of the property, when the pastures or 
fodder is restored. The new provisions grant pastoralists, in the above 
circumstances, a right of election to have one-fifth only of the profit 
arising from such forced sales included in the assessable income of the 
year of sale and one-fifth in the income of each of the next four 
succeeding years. 

Each portion of profit carried forward during the period of four 
years is deemed to be income derived from primary production. The 
effect is that, whether or not the taxpayer continues to carry on a 
business of primary production during those years, the provisions of 
the Act for the averaging of incomes from primary production will 
continue to apply in assessments for those years. 

Section 36 of the Principal Act includes provisions for the making 
of elections, in special circumstances, by partners, trustees and bene- 
ficiaries. These special provisions apply in the case of forced sales to 
which the new provisions apply, as well as to sales in consequence of 
statutory acquisitions or resumptions. 

The election in respect of the income year 1951-52 may be exer- 
cised on or before 31 December 1952, and in respect of the year ending 
30 June 1953 and subsequent years on or before the date of lodgment 
of the return for the year concerned. In special circumstances, the 
Commissioner of Taxation may extend the time for lodgment of an 
election. 

The above-mentioned provisions of s. 36 are supplementary to the 
provisions of s. 268 as inserted by Amending Act (No. 2) of 1952 
which provide for a like method of taxing amounts received during 
year of income ended 30 June 1952 and subsequent years by a primary 
producer by way of insurance in respect of a loss of live stock. 


REBATE ON DISPOSAL OF ASSETS OF A PRIMARY 
PRODUCER 


Section 160, which was inserted in the Principal Act by the 1951 
Amending Act, provides for the allowance of a rebate of tax where 
the whole of the assets of a business of primary production are dis- 
posed of for the purpose of putting an end to that business, and the 
assets include live stock which is disposed of at a profit. The operation 
of the above provision was explained in Current Taxation for March 
1952. 
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As originally enacted, the rebate under s. 160 was allowable in 
those cases only where the whole of the assets of a business of primary 
production were disposed of during one income year. The rebate was 
not operative in the case of a primary producer who, through force 
of circumstances, disposes of part of his assets in one income year 
and part in another income year. Amending Act (No. 3) of 1952 
effected a minor drafting amendment of s. 160 (1) in order to extend 
the rebate to these cases. The effect of the amendment is to authorise 
the allowance of the rebate, subject to the other conditions of s. 160 
being satisfied, so long as the whole of the assets are, in fact, disposed 
of for the purpose of putting an end to the primary producer’s 
business. 

The amendment applies retrospectively, for the benefit of pri- 
mary producers, to profits arising from disposals made since 1 July 
1950. The application of the amendment thus coincides with the 
application of s. 160 as originally enacted. 


PUBLIC AND COMMUNITY HOSPITALS 


Section 23 (e) exempts from income tax the income of inter alia, 
a charitable institution. As a public hospital is a charitable institu- 
tion, its income has therefore long been exempt under s. 23 (e); on 
the other hand, community hospitals, although performing a similar 
service to the public as do public hospitals, are not ‘‘charitable’’ in 
the legal sense of that term and are accordingly outside the scope of 
that exemption. This anomaly has been corrected by Amending Act 
(No. 3) of 1952 which inserted a new s. 23 (ea) to extend the exemp- 
tion to the income of a hospital which is carried on by a society or 
association otherwise than for the purpose of profit or gain to the 
individual members of that society or association. The societies and 
associations which conduct these hospitals are, as pointed out by the 
Treasurer, usually of a religious or charitable character and the 
hospitals are essentially public institutions. For convenience the new 
provision specifically exempts also the income of a public hospital. 
New s. 23(ea) first applies in respect of year of income ended 30 June 
1952. 

It may be noted that a concessional deduction is allowed under 
s. 78 (1)(@)(i) in respect of gifts either to public or community 
hospitals, 


SOCIETIES FOR ENCOURAGEMENT OF ATHLETIC 
GAMES 


New s. 23 (g)(iii) gives effect to a recommendation of the 
Commonwealth Committee on Taxation to exempt from tax the income 
of societies, associations or clubs which are established for the 
encouragement or promotion of athletic games or sports and which 
are not carried on for profit to individual members. The exemption 
applies only where the game or sport is one ‘‘in which human beings 
are the sole participants.’’ The exemption thus extends to the income 
o: ericket, tennis, football, swimming, rowing and similar sporting 
bodies, whether the game is of an indoor or outdoor character; the 
exemption does not apply to horse or dog-racing and other activities 
such as polo in which human beings are not the sole participants. The 
exemption is mainly effective in respect of income derived by such 
bodies from the general public through the medium of sporting fix- 
tures and social functions and from investments, such as rents and 
interest; for, on the principle of mutuality, members’ subscriptions 
and other receipts from members are not income. The above exemp- 
tion first applies in respect of year of income ended 30 June 1952. 
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RATES OF TAX FOR 1952-1953 


The 1952 Rating Act, which received the Royal Assent on 
18 November 1952, prescribes the rates of tax payable by companies 
and individuals for the financial year 1952-1953. In the case of com- 
panies the rates prescribed apply in respect of income derived during 
year of income ended 30 June 1952 or substituted accounting period. 
In the case of individuals the rates prescribed apply in respect of 
income derived during year of income ending 30 June 1953 or sub- 
stituted accounting period. 


Individual taxpayers 


The basic rates of tax and the rates of property tax imposed for 
1952-1953 are the same as those imposed for 1951-1952. However, the 
special levy of ten per cent imposed on incomes of year ended 30 June 
1952 has been repealed in respect of year ending 30 June 1953. In 
order to make due allowance for the removal of the special levy of 
ten per cent, the provisional tax payable for 1952-1953 is one-eleventh 
less than the tax assessed on income other than salary and wages of 
year ended 30 June 1952. 


Aged persons’ relief—year ended 30 June 1953 


The 1952 Budget provided for an increase of 7s. 6d. per week in 
age pensions. In consonance with this increase, s. 8 of the 1952 Rating 
Act inereases the minimum income exemption of persons of pensional 
age—men over 65 years, women over 60 years—by providing that 
such persons shall not be required to pay tax on income derived dur- 
ing year ended 30 June 1953 unless the net income, in the case of a 
single person, exceeds £254, or, in the case of a married couple, the 
aggregate of their net incomes exceeds £507. A taxpayer who is in 
the specified age group, but whose net income exceeds £254 (or, in 
the case of a married couple, £507) by a small margin, is granted 
partial relief, with the result that he pays less tax than would other- 
wise be payable. 


@ GUNN’S INCOME TAX LAW & PRACTICE & BUTTERWORTHS i 
TAXATION SERVICE is up-to-date with 1952 amendments. 
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Taxes payable by companies on income of year of income 
ended 30 June 1952 


In respect of income of the year of income ended 30 June 1952 
companies are taxed as follows :— 

Public Companies— 

(1) The primary rates imposed are (a) 5s. in the £ on the first £5000 
of taxable income, and (b) 7s. in the £ on the excess over £5000 
of taxable income. 

The above rates are, in the case of mutual life assurance 
companies, each reduced by ls. in £ and provision is made for 
preservation of this concession in respect of the mutual income 
of partly mutual life assurance companies. 

In addition to the primary tax payable as in (1) above, public 
companies must pay an additional 2s. in £ on their taxable 
incomes of the year ended 30 June 1952. The additional tax of 
2s. in £ does not apply to— 
(a) a private company ; 
(b) so much of the taxable income of a non-resident company 
as consists of dividends; 
(c) a company in the capacity of trustee; 
(d) a mutual life assurance company or the mutual income of 
a life assurance company ; 
(e) a co-operative company as defined by s. 117 of the Assess- 
ment Act; 
(f) companies which are prohibited from making any dis- 
tribution of profits to their members. 
The system of advance payments by companies instituted in the 
last financial year (1951-1952) has been discontinued. In the 
result, advance payments imposed as a percentage (ten per cent) 
of the tax assessed on income of year ended 30 June 1951 will be 
credited aguinst tax assessed on income of year ended 30 June 


1952. 


ate Companies— 

The primary rates imposed are (a) 5s. in the £ on the first £5000 
of taxable income, and (b) 7s. in the £ on the excess over £5000 
of taxable income. 

The system of advance payments by companies instituted in the 
last financial year (1951-1952) has been discontinued. In the 
result advance payments imposed as a percentage (ten per cent) 
of the tax assessed on income of year ended 30 June 1951 will be 
credited against tax assessed on income of year ended 30 June 
1952. 

A tax at a flat rate of 10s. in £ is imposed on any ‘‘undistributed 
amount’’ of year ended 30 June, 1952. 


SUPERANNUATION FUNDS FOR NON-EMPLOYEES 


Section 23 (j)(i) of the Act exempts from tax the income of a 
provident benefit or superannuation fund established for the benefit 
of employees. The purpose of new s. 23 (ja) is to extend the exemp- 
tion to similar funds established for the benefit of persons other than 
employees. The principle was recommended by the Commonwealth 
Committee on Taxation. 
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The types of funds for self-employed persons which the new 
provision exempts are those constituted for the benefit of groups of 
persons, e.g., members of a profession. Relatively few funds of this 
nature are at present in existence and there is no clear guide as to 
the basis on which such funds generally will be conducted. The 
Treasurer stated that, in these circumstances, it is undesirable that 
the conditions for allowance of the exemption should be laid down in 
precise terms at this stage, since these may prove unduly restrictive 
in the light of experience of the funds which may ultimately be 
involved. 

Accordingly, for the present, the exemption is subject to certain 
broad rules. These include the requirement that the persons entitled 
to benefits from the fund (otherwise than as dependants of members) 
shall be at least twenty in number. 

Further, the Commissioner is required to be satisfied as to the 
bona fides of the fund. In this connexion, the Commissioner is to have 
regard to— 


(i) the classes of persons who are eligible for membership; 
(ii) the reasonableness of the benefits provided for; 

(iii) the amount of the fund in relation to those benefits; and 
(iv) such other matters as he thinks fit. 


It was officially stated that, in the course of time, it may be neces- 
sary to review the conditions in the light of practical experience. 

The amendment commences to apply in respect of the income 
year ended 30 June 1952. 

Contributions by members of such a fund as the above are allow- 
able as deductions up to a maximum of £200 p.a. in terms of s. 82H. 


TERMINATION OF “PRESENT WAR” 


Section 6 defines the ‘‘present war’’ as meaning the war which 
commenced on 3 September 1939, and includes any other war in which 
His Majesty has become or becomes engaged during the continuance 
of that war. 

The Assessment Act contains certain provisions the operation of 
which is to cease upon a date calculated with reference to the termina- 
tion of the ‘‘present war.’’ As these provisions are of a concessional 
nature, the date of such termination is a matter of importance to 
taxpayers. 

The official view is that the ‘‘present war’’ formally terminated 
on 28 April 1952. 

There is no single proclamation relating to the termination of the 
war with all the countries with which Australia was at war ; neither is 
there an Act of Parliament dealing with the matter. 

The departmental view that the war ended on 28 April 1952 is 
based on advice from the Crown Law authorities. In accordance with 
the provisions of Article 23 of the Treaty of Peace with Japan, that 
Treaty came into force with respect to Australia at 11.30 p.m. Eastern 
Australian time on 28 April 1952. The fact that the state of war 
between Australia and Japan was terminated as from that time was 
announced in the Commonwealth Gazette of 1 May 1952, page 2417. 

While peace with Japan resulted from the abovementioned 
Treaty, this method of terminating the war was not followed in the 
ease of some other countries. For example, the war between Australia 
and Germany was terminated on 9 July 1951 by means of a unilateral 
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declaration by Australia. Notification of this declaration is contained 
in a special Commonwealth Gazette of 9 July 1951, page 1737. The 
initial paragraph of that notification reads: ‘‘It is hereby notified that, 
without prejudice to Allied agreements and declarations regarding 
control machinery for Germany and to the determination of ques- 
tions, the settlement of which must await the conclusion of a Treaty 
of Peace, the formal state of war with Germany is terminated as 
from twelve noon on the ninth day of July, 1951.’’ 

A comparable procedure was followed in the case of Austria. 
The initial paragraph of the notification in the special Common- 
wealth Gazette of 7 October 1948, page 3641, reads: ‘‘It is hereby 
notified that the formal state of war with Austria is terminated as 
from noon on Thursday, 7th October, 1948.’’ 

Examples of the special war-time provisions, the operation of 
which ceases on a date calculated with reference to the termination 
of the ‘‘present war’’ unless the Act is amended to extend the ter- 
minal date, are: Partial exemption of income from certain mining 
operations discussed below; and loss or destruction of depreciated 
property during present war, referred to hereafter. Other such war- 
time provisions are s. 23 (w), earnings of merchant seamen of British 
and Allied nations; ss. 534-538, deferred maintenance and altera- 
tions to plant; s. 59a, depreciation of plant, etc., in consequence of 
use in connexion with war: and s. 59s, depreciation of buildings in 
consequence of use in connexion with war; s. 10244, payments to 
fund providing benefits to persons on war service. 


Partial exemption of income from certain mining operations 


Under s. 23a an exemption is granted of twenty per cent (or 
such increased percentage as the Board of Referees may grant) of 
the net income derived by a person as is attributable to the produc- 
tion or is derived from the sale (or notional sale) of a prescribed 
base metal or rare mineral produced by that person from mining 
operations in Australia. 

Section 23a (8) provides that s. 23a shall not apply to any 
assessment for any year of tax subsequent to the first year of tax to 
commence after the termination of the ‘‘present war.’’ 

Section 23a was inserted in the Assessment Act by Act No. 50 
of 1942. At that time, the ‘‘year of income’’ for companies and 
individuals was the same, i.e., the financial year next preceding the 
vear of tax. However, as a consequence of the adoption of the 
‘*pay-as-you-earn’’ plan in the case of individuals, the definition of 
‘‘vear of income’’ was altered by the Amending Act of 1944 as 
follows :— 

(a) in relation to a company (except a company in the 
capacity of a trustee)—the ‘‘year of income’’ is the 
financial year next preceding the year of tax, or the 
accounting period adopted in lieu of that financial year, 

(b) in relation to any other person—the ‘‘year of income’’ is 
the financial year for which income tax is levied, or the 
accounting period adopted in lieu of that financial year. 


For the reasons stated above the departmental view is that the 
‘*present war’’ formally terminated on 28 April 1952. As s. 23a 
ceases to apply to any assessment for any year of tax subsequent to 
the first year of tax to commence after the termination of the pre- 
sent war, that section, unless amended, will not apply to assess- 
ments for year of tax ended 30 June 1954 and subsequent years. 
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Year of tax ended 30 June 1954 is the year subsequent to the first 
year of tax to commence after the termination of the present war, 
ie., year of tax ended 30 June 1953. Therefore, in the case of com- 
panies, the last year of income to which the partial exemption pro- 
vided by s. 23a applies is year ended 30 June 1952 (or substituted 
accounting period), that year being the year of income applicable 
to year of tax ended 30 June 1953. In the case of individuals, the 
last year of income to which s. 23a applies is year ended 30 June 
1953 (or substituted accounting period), that year being the year 
of income applicable to year of tax ended 30 June 1953. 

The Commonwealth Treasurer has informed mining interests 
that, in any event, the terminal date for companies will be extended 
from 30 June 1952 to 30 June 1953 (or end of substituted accounting 
period), so that both companies and individuals will be placed on 
the same footing. The Treasurer has also announced that considera- 
tion is being given by the Government as to whether s. 23a and other 
war-time provisions of the Act should be continued beyond the pre- 
sent terminal date. 


Dividends paid out of income derived by mining company which 
is exempt under s. 23A 


Section 44 (2)(b) provides that the assessable income of a share- 
holder shall not include dividends paid wholly and exclusively out 
of one or more of certain funds including ‘‘(i) the amount of the 
income derived by a company which is exempt from income tax by 
reason of s. 23a of this Act.’’ A dividend paid in terms of s. 
44 (2)(b)(i) is non-assessable even if paid after the termination of 
the ‘‘present war.’’ 


Loss or destruction of depreciated property during “present 
war” 

Section 59 (2a) contains special provisions where ‘‘during the 
present war’’ a unit of property subject to depreciation allowance is 
lost or destroyed. The effect of s. 59 (2a) is that, instead of taxing a 
part of the insurance recoveries under s. 59 (2) in the year in which 
they are received, the future depreciation allowances to the taxpayer 
will be reduced by a corresponding amount. 

Unless the terminal date is revised, s. 59 (24) will cease to apply 
in the case of plant, etc., lost or destroyed after 28 April 1952. So, 
also, replacement plant must be acquired not later than two years 
after 28 April 1952 in order to gain the concession provided by 
s. 59 (2c). 


LAND TRANSFERRED TO COMPANY FOR SHARES—SHARES 
SOLD AT PRICE IN EXCESS OF PAID-UP VALUE 


In 1948 taxpayer decided to sell for £12,000 portion of land 
owned by him. To this end, and to avoid certain land sales control 
legislation, he contracted to sell the portion to a company formed by 
him for the purpose of purchasing the land; it was provided that 
the purchase price by the company should be £8000 or such lesser 
sum as the land sales control authority approved and that the pur- 
chase price should be satisfied by the issue to the taxpayer of 8000 
fully paid £1 shares, or of such lesser number of shares as should 
equal in face value the approved price. In fact, the figure of £8000 
was approved. Upon transfer of the land to the company, the 
original purpose was achieved by the taxpayer selling his 8000 £1 


Supplement to The Australian Accountant—February, 1953 





134 CURRENT TAXATION February, 1953 


shares in the company to the purchaser for the sum of £12,000. The 
land sold by taxpayer to the company had not been acquired by him 
for the purpose of profit-making by sale. On appeal by the Com- 
missioner from a decision of Fullagar, J., allowing taxpayer’s appeal 
against the inclusion in his assessable income in terms of s. 26 (a) 
of the difference of £4000 between the sum of £12,000 received on 
sale of the 8000 shares and the paid-up value thereof— 


Held, dismissing the Commissioner’s appeal, whether the trans- 
action was regarded as a realisation by the taxpayer of land owned by 
him or as an acquisition and disposal of shares in a company, the value 
of the land which the taxpayer gave for the shares was on the evidence 
not less than £12,000 and accordingly no part of the sum of £12,000 
was assessable as profit arising in terms of s. 26 (a). (F.C. of T. v. 
Becker (1952), 5 A.I.T.R. (in course of publication)). ‘‘Section 
26 (a) ...uses the language of everyday affairs without artificial 
restriction or enlargement. Whether a given amount is to be charac- 
terized as a profit within the meaning of the provision is a question 
of the application of a business conception to the facts of the case. 
This does not mean that formal steps that have been taken are to be 
ignored on the ground that the same result might have been achieved 
in another way; but it does mean that, however many and compli- 
eated the steps employed may have been, a profit is not found to 
have arisen until there has been deducted from the ultimate sum 
received the amount or value of all that in fact it has cost the 
recipient to obtain the ultimate sum. 

‘The question then is, what really was the cost to the taxpayer 
of the shares which he sold for £12,000? The plain fact of the 
matter is that the cost was the land which he transferred to the 
company. It simply is not true to say that the cost was only £8000. 
That was the sum which the sale agreement named as the price of 
the land, and it was the sum which was credited as paid up on the 
taxpayer’s shares. But the taxpayer did not sell his land for £8000 
payable in money, and he did not receive or become entitled to re- , 
ceive the 8000 shares upon paying £8000 in money. The sale agree- 
ment provided for only one method of completion; it bound the 
taxpayer to transfer his land to the company and it bound the com- 
pany to issue fully-paid shares to him. Accordingly, a profit cannot 
be said to have arisen from the sale of the shares, unless the land 
which the taxpayer gave for the shares was not worth as much as 
£12,000. The attempt to show that a profit arose from the sale of 
the shares thus leads to the same question as that upon which the 
Commissioner’s alternative submission depends; for his assertion 
that the land could not have been sold for more than £8000 does not 
assist him to maintain that a profit arose from the entire procedure 
unless it means that the full value of the land which the procedure 
was designed to turn to account was £8000, or at any rate an amount 
less than £12,000.... 

‘‘But even if it were true that £8000 was the maximum price 
which the law would allow to be obtained by means of a sale, it would 
not follow that the value of the land was less than £12,000. Indeed, 
the facts of the case establish the contrary. The shares had no assets 
behind them but the land, and they had no other profit-earning 
potential than that which the land provided. Yet the shares brought 
£12,000. The short answer to the whole argument which was sub- 
mitted on behalf of the Commissioner is that the steps the taxpayer 
took had no other purpose or effect than to get the full amount which 
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a person desiring to own the land would pay for it or for its practical 
equivalent. In the £12,000 which the purchaser paid for the shares 
there was therefore no element of profit, except to the extent that 
that sum exceeded, if it did exceed, what the respondent originally 
paid for the land. If there was such a profit, it was a capital profit 
and was not included in assessable income by s. 26 (a)’’—per 
Kitto, J. 


LOSSES OF PREVIOUS YEARS 


Whether shares in private company “beneficially held” at 
relevant date 


Shares cannot be said to be ‘‘beneficially held’’ by a person 
within the meaning of s. 80 (5) unless (a) that person’s name is 
entered in the register of members in respect of them, and (b) that 
person holds the shares for his own exclusive benefit. 

Accordingly, where G was both legal and beneficial owner of 
shares in a private company at the end of a year of income in which 
a loss was incurred, and where at the end of a subsequent year F was 
the registered holder of such shares by reason of a transfer as security 
for a loan by F to G, those shares were not ‘‘beneficially held’’ by G 
at the latter date and the company was not entitled to a deduction 
in the second-mentioned year of losses incurred in the first-mentioned 
year: Dalgety Downs Pastoral Co. Pty. Ltd. v. F.C. of T. (1952), 5 
A.I.T.R. (in course of publication). ‘‘It is not too much to say that 
the verb ‘hold’ and its variants, when used in relation to shares in 
companies, normally refers to the legal ownership of the shares 
according to the register of members. The Companies Acts of the 
United Kingdom and of the several States of the Commonwealth 
have uniformly used the word in this sense, and common usage has 
followed their example. Before a different meaning is accepted, some 
justification must be found in the context, or the subject-matter. No 
such justification is provided by the fact that ‘held’ is modified by 
the adverb ‘beneficially.’ This word serves more naturally the pur- 
pose of excluding the case of a holding for the benefit of others 
than the purpose of so broadening the meaning of the word ‘held’ 
beyond the particular significance which it normally has in relation 
to shares as to make it equivalent to ‘owned’ in the most general 
sense of that word,’’ per Webb, Fullagar and Kitto, JJ. 

Whilst there cannot be the slightest doubt that the interpretation 
placed by the High Court on the words ‘‘beneficially held’’ is correct, 
it is submitted, with a detailed knowledge of the circumstances which 
brought about the insertion of s. 80 (5) in the Act, that subsection 
(5) in its present form goes far beyond curing the mischief to 
which s. 80 was previously open. The object of s. 80(5) was to 
prevent the allowance to a private company of losses of previous 
years where there was a substantial change in the beneficial owner- 
ship of shares in the company. That object would have been achieved 
by using the word ‘‘owned’’ in place of ‘‘held,’’ and the subsection 
should be amended accordingly. 


ONUS OF PROOF WHERE DEFAULT ASSESSMENT MADE 


Section 167, which deals, inter alia, with cases where the Com- 
missioner is not satisfied with a person’s return, is not an independent 
power but is in aid of s. 166 in the duty or function of making 
assessments so that the formation of a judgment as to the amount 
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of taxable income upon which tax ought to be levied is part of the 
very process of assessment itself and is not a condition precedent to 
the power to assess. Accordingly, as the burden lies upon the tax- 
payer of establishing affirmatively that the ascertainment (whether 
objectively on the basis of his return or subjectively in the Com- 
missioner’s judgment) of the amount of his taxable income is exces- 
sive, there is no duty on the Commissioner to allege or prove the 
source of the taxable income he imputes to a taxpayer. 

So held by the Full Court dismissing an appeal from an order 
by Kitto, J., dismissing a summons asking that the Commissioner be 
ordered to furnish the taxpayer with particulars as to the source 
from which the Commissioner alleged that the taxpayer derived 
additional income upon which he had been assessed: George v. F.C. 
of T. (1952), 5 A.I.T.R., p. 360. ‘‘The formation of the judg- 
ment as to what is the amount of the income that ought to be 
taxed is no condition precedent to the power to assess. It is part 
of the very process of assessment itself. Section 166 and s. 167 
do not prescribe distinct duties or functions. They combine to 
show what the Commissioner may or must do in performing his single 
duty of arriving at an assessment. Section 166 on its own terms 
covers cases where the Commissioner depends exclusively on sources 
other than a return. It says that he is to make his assessment from 
(1) the returns, (2) from any other information, or (3) from any 
one or more of these sources. Clearly enough, under s. 166 the Com- 
missioner can make an assessment which does not adhere to the in- 
come returned and yet to do so must involve some want of satis- 
faction with the return. Section 167 is epexegetical to s. 166. It is 
not an independent power. What it does is to mention with par- 
ticularity three situations which might arise out of the duty imposed 
by s. 166, and to direct how in those situations the Commissioner 
shall proceed for the purpose of s. 166. Just as under s. 166 con- 
sidered alone the Commissioner ascertains the amount of the taxable 
income and thus assesses it, so does he under s. 167 used in aid of 
s. 166, ascertain the amount upon which, in his judgment, income 
tax ought to be levied and thus assesses it. By definition ‘‘assess- 
ment’’ means the ascertainment of the amount of the taxable income, 
and of the tax payable thereon. This is the view of ss. 166 and 167 
adopted by Williams, J., in McEvoy v. Federal Commissioner of 
Taxation (1950), 5 A.I.T.R.1, at pp. 5-6. The fact is that, unless the 
taxpayer discharges the burden laid upon him by s. 190(b) of 
proving that this ascertainment or judgment is excessive, he cannot 
sueceed and it can be no part of the duty of the Commissioner to 
establish affirmatively what judgment he formed, much less the 
grounds of it, and even less still the truth of the facts affording the 
grounds. Yet that is what is involved when the demand for par- 
ticulars of the sources alleged of the taxpayer’s income is justified 
by reference to s. 167. It is an error to treat the formation by the 
Commissioner of a judgment as to the amount of the taxable income 
as if it were not the ascertainment of the taxable income which con- 
stitutes assessment or a necessary part of that process and as if it 
were but the fulfilment of a condition precedent to the power or 
authority to assess.’’ 


Who may form judgment under s. 167 
The discretion or judgment involved in s. 167 is an inseparable 
part of the function of assessing and such discretion or judgment is 
included in the delegation by the Commissioner under s. 12 (1) of 


Supplement to The Australian Accountant—February, 1953 





February, 1953 CURRENT TAXATION 137 


the duty of assessing. Further, ss. 166 and 167 are together con- 
cerned with the procedure or mechanism of assessment and, accord- 
inly, the production of a notice of assessment is, in terms of 
$.177 (1), conclusive evidence of the due making of the assessment 
so that questions whether the right officer has applied his mind to 
the question whether a taxpayer’s returns are satisfactory or in 
forming a judgment of the amount upon which tax ought to be levied 
are not questions left open by s. 177. ‘‘Obviously the ‘due making of 
the assessment’ was intended to cover all procedural steps, other 
than those if any going to substantive liability and so contributing to 
the excessiveness of the assessment, the thing which is put in contest 
by an appeal’’: George v. F.C. of T. (1952), 5 A.I.T.R., p. 360. 


SUM RECEIVED FOR GOODWILL OF BAKERY BUSINESS 
Where goodwill held not to be local 


In February 1946 taxpayer sold an old-established bakery, the 
business of which was confined to the manufacture and sale of bread. 
The taxpayer, who owned the freehold of the premises, granted a 
ten years’ lease to the purchaser at a rental which, on uncontradicted 
evidence, was the full rental value of the premises. The property on 
which the business was carried on comprised a residence, attached 
to which was a small shop, a bakehouse and outbuildings appropriate 
to the business. It was some little distance away from the shopping 
area and little pedestrian traffic passed. The purchaser covenanted 
that, during the lease, the premises would be used as a bakery and 
baker’s shop. All bread sold was baked on the premises; practically 
all (shop sales were about six per cent of the business done) the 
bread was sold by carters delivering it to the homes of customers. 
The agreement of sale contained clauses which provided (1) that 
the taxpayer agreed to sell and the purchaser to buy the plant and 
utensils of the business for £1250; (2) in consideration of that agree- 
ment by the purchaser, the taxpayer agreed that the purchaser should 
be entitled to (a) the goodwill of the business, and (b) any pro- 
prietary recipes (there were, in fact, none), and (c) the zone allotted 
to the taxpayer in terms of the Wartime Bread Industry (Tasmania) 
Order; (3) in consideration of a further sum of £1750 to be paid 
by the purchaser, the taxpayer entered into a restraint of trade 
covenant to operate in respect of a specified area during the term 
of the lease, he agreed also not to permit the use in the specified 
area of his own name or of the business style of ‘‘Elphin Bakery.’’ 
At the time taxpayer purchased the business in 1943, and when he 
sold in February, 1946, breadzoning was in force. The zone allotted 
to the taxpayer and held by him when he sold was personal to him 
and did not relate to the premises as such. Upon appeal against a 
majority decision by Board No. 2 (1 C.T.B.R. (N.S.) Case 125) 
upholding an assessment of the sum of £1750. 

Held, allowing taxpayer’s appeal, the Board’s finding that the 
goodwill was attached to or connected with the premises was not in 
law reasonably open on the evidence. 

Per curiam: Goodwill can only be said to be connected with 
land if the site forms a real element in the value of the business so 
that the land has an added value because a purchaser of the business 
must secure the land and continue to carry on the business there if 
he is to retain the real value of what he has bought. 
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Per Dixon, C.J., Williams, Fullagar and Kitto, JJ.: A sum paid 
for goodwill must be dealt with as one sum, as the Act does not 
provide for any apportionment between local and non-local goodwill. 
(Box v. F.C. of T. (1952), 5 A.L.T.R., p. 351. 

In the above case the Court found it unnecessary to decide 
whether a payment which in truth is given for nothing more than a 
personal covenant against a vendor engaging against a purchaser in 
a competing business could in any case be held to be consideration 
‘‘in connexion with’’ geodwill attached to or connected with land, 
although Taylor, J., thought there was ‘‘a great deal of force in the 
submission. ”’ 


RENT PAYABLE SUBJECT TO SET-OFF IN SATISFACTION 
OF LESSOR’S OBLIGATION ON CAPITAL ACCOUNT 


Taxpayer company was a lessee of certain land. It was a term 
of that lease that the lessor should at the end of the term pay to the 
lessee half the value of buildings erected on the land. The lessee sur- 
rendered the original lease and a new lease was arranged between the 
parties at a higher rent and without compensation for improvements. 
As part of the bargain the parties agreed upon a sum to be paid by 
the lessor in satisfaction of its obligation in respect of improvements 
under the earlier lease and it was arranged that over a portion of 
the term the instalments payable by the lessor for improvements 
should be discharged by abatement of the rack rent by the sum of 
£355 in each half year. The foregoing arrangement was carried into 
effect by a memorandum of lease; a recital in that lease referred to 
an agreement by the lessor ‘‘to satisfy the amount payable to the 
lessee’’ under the earlier lease for the half value of the improve- 
ments ‘‘by reducing the rent which would otherwise be payable here- 
under.’’ As to the material period, the rack rent stated in the 
reddendum was £4144 3s., payable quarterly, but two of the quar- 
terly payments were specified as sums of £681 Os. 9d., being equal to 
one-quarter of the rack rent reduced by half the sum of £710 due for 
improvements. The reddendum referred to the annual sum payable 
as ‘‘being the said rack rent less the aforesaid agreed reduction of 
£710 per annum.’’ In the event of re-entry the lessor was required 
to ‘‘continue to pay’’ £710 per annum in half-yearly instalments. 
After a statutory reduction of rents the rack rent was reduced to 
£3315 6s. 6d.; this sum reduced by £710 amounted to £2605 6s. 6d. 
The company claimed that, for income tax purposes, the sum of 
£3315 6s. 6d. was to be deducted for rent; the Commissioner main- 
tained that the rent deductible was only £2605 6s. 6d. 


Held, on its true construction, the lease provided for an annual 
rental of £4144 3s., subject to a set-off of half-yearly payments of 
£355 in satisfaction of the lessor’s obligation for compensation for 
improvements; accordingly, the full rental as statutorially reduced 
to £3315 6s. 6d. was deductible in terms of s. 80 (2) (Northern 
Roller Milling Co. Ltd. v. C. of T. (N.Z.) (1952), 5 A.I.T.R. (in 
course of publication) ). ‘‘It surely cannot be argued that the words 
in subsection (2) ‘expenditure ...exclusively incurred in the pro- 
duction of the assessable income...’ limit the authorised deductions 
in all cases to payments made by the taxpayer in cash. In Allen v. 
Farquharson Bros. & Co. (1932), 17 T.C. 59, at p. 64, Finlay J. 
discusses the difference between ‘expenses’ and ‘losses’ and says they 
‘run rather close to each other’ and it may not always be ‘very easy 
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to say whether a thing was a disbursement or expense or was a loss.’ 
The learned Judge regarded an expense as involving ‘some sort of 
volition.’ I would conclude in the present case the £710 was an 
expense and not a loss, but it certainly, in my view, is one or the 
other. It is immaterial that the method employed by the parties 
was to set off a capital instalment against the rack rent which had 
been fixed,’’ per North, J. 


INCOME OF EX-AUSTRALIAN ESTATE 


Liability of beneficiary presently entitled is determined by 
beneficiary’s residence 


The view advanced in Commonwealth Income Tax Law & Prac- 
tice, 3rd Ed., para. [1496] and which was upheld by a majority of 
Board No. 1, has been rejected by the High Court. 


In the year ended 30 June 1945 the sole source of the income 
(£1428) of the taxpayer, a resident of Australia, was her beneficial 
interest under the will of her late father and the income received by 
her in the year was the income, derived during the year under the 
will, to which she was presently entitled and was derived by the 
trustee from sources wholly out of Australia. The trustee was not 
a resident of Australia. On a case stated on an appeal by the Com- 
missioner from a decision of a Board of Review (2 C.T.B.R. (N.S.) 
Case 48)— 

Held, the whole sum of £1428 was assessable income of the 
taxpayer (F.C. of T. v. Belford, High Court (Full Court), 19 Decem- 
ber 1952). Per Dixon, C.J., Webb, Fullagar and Taylor, JJ., and 
semble Kitto, J.: In determining liability to tax in respect of the net 
income of a trust estate as defined in s. 95, the residence of the trustee 
is irrelevant and, where a beneficiary is presently entitled, liability 
to tax under s. 97 (1) or under ss. 98 and 100 is determined by the 
residence of the beneficiary. 

The following is an extract from the judgment of Dixon, C.J.: 
‘‘In the express words of s. 95, even when the word ‘taxpayer’ is 
translated according to the definition of s. 6, I can find nothing which 
requires the residence of the trustee to be taken into consideration. 
What it directs is a calculation of the assessable income of the trust 
estate on the footing that allowable deductions are made, except in 
the case of losses where the beneficiary has no beneficial interest in 
the corpus, or is a life tenant, and the deductions are made out of 
corpus. The emphasis is not on the trustee being a taxpayer, although 
that must be part of the hypothesis in order to discover what kind 
of allowable deductions are to be made. But there is nothing in the 
words of the direction to make it imperatively necessary to take into 
account the personal qualification of the trustee as a resident. Sup- 
pose the income were derived from primary production in the 
Northern Territory, would the fact that the trustee resided in the 
Northern Territory be enough to bring the income under the exemp- 
tion of s. 23 (m)? The truth is that s. 95 is a direction which ignores 
the whole question of territorial liability ; the calculation is to be made 
independently of any such consideration. Under s. 97 there is not 
much difficulty in importing into the word ‘beneficiary’ the concep- 
tions of s. 25 (1), so that if the beneficiary is resident in Australia he 
is liable for tax on the whole share of the income of the trust estate 
to which he is presently entitled, assuming him to be under no legal 
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disability ; and so that if he is not so resident, he is liable to tax on 
so much of that income as is derived from sources in Australia. A 
little more difficulty arises in s. 98, because the assumption is that 
the beneficiary is presently entitled but is under a legal disability 
and that the trustee is therefore the person to be assessed. But I 
think that it is not too difficult to import the same criterion in the 
ease of the beneficiary under the legal disability. The trustee is 
taxed in a representative capacity and that beneficiary is the person 
whom he represents. This is equally true of s. 100.”’ 


Source of income is criterion of trustee’s liabiilty where no 
beneficiary presently entitled 


In the above case Dixon, C.J. (with whose judgment Webb, J., 
agreed), expressed the view that the source of the income must be 
the test in determining the liability of a trustee where there is no 
beneficiary presently entitled. His Honour said: ‘‘If s. 25 (1) (b) 
was somewhat differently framed, it would be comparatively easy 
to treat s. 99 as dependent upon the fulfilment of the test laid down 
for territorial liability and accordingly, as the hypothesis of that 
section is that there is no relevant person deriving income beneficially 
who could have a residence, to put residence on one side and confine 
it to the territorial test of source. The difficulty, however, is that 
s. 25 (1)(b) is so framed that it does not speak independently of 
residence in making income derived from sources in Australia part 
of every taxpayer’s assessable income. It begins by speaking of the 
taxpayer as a non-resident and says that, in that case, his assessable 
income shall include the gross income derived from all sources in 
Australia. It is not easy to find the non-resident for the purpose of 
s. 99 any more than the resident, and thus a verbal difficulty arises. 
On the whole, however, I think that the manifest intention of always 
taxing income derived from an Australian source is so clear that 
s. 99 should be applied whenever there is an Australian source for 
the income. The fact, however, that s. 99 applies to cases where there 
is no one beneficially entitled to the income must make it impossible 
to find anybody liable on the basis of residence in such a case.”’ 

None of the other three learned Justices concerned in the above 
appeal expressed any view on any problem arising under s. 99. 


PAY-ROLL TAX 


Commission paid to agents selling on time-payment 


A manufacturer distributed ladies’ handbags to the public 
through agents to whom he supplied a number of handbags. The 
agents, who solicited custom from door to door, obtained from any 
purchaser a deposit of 2s. in £ and a signed agreement whereby the 
purchaser agreed to pay the manufacturer the balance owing by 
weekly instalments of 1s. in £. The manufacturer disposed of the 
agreements at a discount to a cash order firm which collected the 
instalments from purchasers. The agents received from the manu- 
facturer a commission on the gross selling price of handbags sold 
by them. On objection by the manufacturer to a claim for pay-roll 
tax on commissions paid by him— 

Decision: Objection disallowed as the commission paid to agents 
was paid to time payment canvassers or collectors as included in the 
definition of .“‘wages’’ in s. 3 (1) of the Act. (2 C.T.B.R. (NS.) 
Case 46.) 
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ENTERTAINMENT TAX 


Cost of club social function borne subsequently by attending 
club members 


The practice of a golf club was to conduct a programme of pre- 
determined social events, including a Winter Ball, the cost of each 
function being borne, not by the general funds of the club, but by 
the members who attended it. Prior to the date of the Winter Ball, 
members were circularised and were asked to complete a form of 
application for invitations thereto. Each member who asked for an 
invitation, and each non-member nominated by a member, was duly 
sent an invitation card. After the Ball was held, the total expenses, 
ascertained at £338 14s. 5d., were divided by 219, being the number 
of persons who attended. Each member who attended was then 
debited with £1 11s. and with the same amount for each guest attend- 
ing nominated by him. Upon objection by the club to a claim by the 
Commissioner for entertainment tax upon the amounts of £1 11ls.— 


Decision: Objection allowed, as the sums were not payments for 
admission either within that expression as ordinarily understood or 
within the meaning of that expression as defined in s. 4 (3) of the 
Act; and further the sums were not within the scope of s. 15 (1) of 
the Entertainments Tax Assessment Act 1942-1949 (2 C.T.B.R. 
(N.S.) Case 45). 


PERIOD FOR AGGREGATION OF GIFTS TO ASCERTAIN 
RATE OF GIFT DUTY IS THREE YEARS 


During the period 11 June 1949 to 14 April 1951 the objector 
made to members of his family nine gifts of which the total value was 
£11,745. The third and fourth gifts, each of £250, were made on 
16 June 1950; gifts made within eighteen months previously 
amounted to £5441. Within eighteen months after 16 June 1950 the 
objector made other gifts of a total value of £5804. The third and 
fourth gifts totalling £500 had originaliy been assessed to duty at 
the rate of three per cent; these assessments were amended to apply 
to the sum of £500, a rate of duty calculated by reference to £11,745 
(£5941 being the value of all gifts made on 16 June 1950 and within 
eighteen months prior thereto, plus £5804, being the value of all gifts 
made within eighteen months after that date). The rate so applied 
was 3.51 per cent. The objector claimed that the increased rate in 
respect of the gift of £500, and similarly in respect of other sub- 
sequent gifts, was not justified by the Act. 


Decision : Claim disallowed. (3 C.T.B.R. (N.S.) Case 15.) ‘‘Where 
the word ‘whether’ introduces several alternative clauses, the subject 
and verb of the first of the clauses are normally expressed and it is 
always grammatically permissible, even at the expense of prolixity, 
to express the subject and verb of the subsequent clauses provided 
that each such subsequent clause is introduced by the word ‘whether’ 
(see the definitions of ‘whether’ in the Concise Ozford Dictionary). 
Hence, it is permissible to paraphrase the material terms of the 
definition of ‘value of all gifts’ as follows :— 

The value of all other gifts made— 

(1) whether they were made at the same time; or 
(2) whether they were made within eighteen months pre- 
viously ; or 
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(3) whether they were made within eighteen months sub- 
sequently. 


By permissible ellipses this can readily be shortened as follows :— 


The value of all other gifts made whether— 

(1) at the same time; or 

(2) within eighteen months previously; or 

(3) within eighteen months subsequently. 
It is clear that by such a definition the legislature would contemplate 
the aggregation, together with the value of the gift in question, of 
the value of gifts made at the same time and of gifts made within 
each of the specified periods of eighteen months; and it appears to 
me that it cannot be held that the legislature does not contemplate 
such an aggregation merely on the ground that in the actual defini- 
tion there is a further ellipsis which amounts to no more than the 
omission of the unnecessary repetition of the preposition ‘within’ ’’: 
per Mr. R. R. Gibson. 


LEASE DISTINGUISHED FROM LICENCE 


As stated in Commonwealth Income Tax Law & Practice, 3rd 
Ed., [1351] et seq. the usually accepted test for the existence of a 
lease has been that the occupier has the exclusive right of occupation 
of the land, that is to say, that the occupier enjoys exclusive posses- 
sion. It follows that exclusive possession of land was wholly incon- 
sistent with the occupier being a licensee and not a tenant. However, 
owing to the impact of landlord and tenant legislation, the courts, 
both in England and in Australia, have, of very recent years, had 
to define more precisely the difference between a tenant and a 
licensee. In Errington v. Errington, [1952] 1 All E.R. 149, Den- 
ning, L.J., in the English Court of Appeal, collected the cases and 
considered the question whether exclusive possession is the test. His 
Lordship came to the conclusion that that was no longer a final test. 
‘“In Errington v. Errington, [1952] 1 All E.R. 149, Foster v. Robin- 
son, [1950] 2 All E.R. 342, and Marcroft Wagons Ltd. v. Smith, 
[1951] 2 All E.R. 271, it was clearly intended that the person who 
occupied the premises should have the possession which normally 
people have in their homes. Those cases show that exclusive posses- 
sion is not a test negativing the possibility of the occupier being a 
licensee,’’ per Somervell, L.J., in Cobb v. Lane, [1952] 1 All E.R. 
1199, at p. 1201. The test that now emerges for distinguishing between 
a tenancy, whether at will or for a period, and a licence is the inten- 
tion of the parties. ‘‘The result of all these cases is that, although 
a person who is let into exclusive possession is, prima facie, to be 
considered to be a tenant, nevertheless he will not be held to be so if 
the circumstances negative any intention to create a tenancy. Words 
alone may not suffice. Parties cannot turn a tenancy into a licence 
merely by calling it one. But if the circumstances and the conduct 
of the parties show that all that was intended was that the occupier 
should be granted a personal privilege with no interest in the land, 
he will be held only to be a licensee’’—per Denning, L.J., in Erring- 
ton v. Errington, [1952] 1 All E.R. 149, at p. 155. 


The above quoted passage was applied by Roper, C.J. in Eq., in 
Re May (1952), 52 S.R. (N.S.W.) 251. 
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The difference between a tenancy and a licence is that, in a 
tenancy, an interest passes in the land, whereas in a licence it does 
not. ‘‘A dispensation or licence properly passeth no interest, nor 
alters or transfers property in any thing, but only makes an action 
lawful, which without it had been unlawful’’—per Vaughan, C.J., in 
Thomas vy. Sorrell (1673), Vaugh. 330, 124 E.R. 1098. Whilst a 
licensee has a mere personal privilege to remain in occupation, with 
no right to assign or sub-let, he nevertheless has a right at law to 
remain so that a licensor will not be permitted to eject a licensee in 
breach of a contract to allow him to remain: see Winter Garden 
Theatre (London) Ltd. v. Millenium Production Ltd., [1946] 1 All 
E.R. 678, per Lord Greene, M.R., and [1947] 2 All E.R. 331, per 
Viscount Simon, at p. 336. In brief, contractual licences have a force 
and validity of their own and cannot be revoked in breach of the 
contract. 


CONTRACTORS WINNING COAL FROM OPEN-CUT MINES 


Whether carrying on mining operations 


The Commissioner has issued a ruling to the Joint Coal Board 
concerning the question whether contractors who win coal frem 
open-cut mines are carrying on ‘‘mining operations’’ within the 
meaning of Division 10. The Commissioner has decided that the 
operations will be accepted as the carrying on of mining opera- 
tions in those instances where the contractors carry out all the 
operations conducted on the mining property for the recovery of 
coai from the property. This decision will leave the way open for 
contractors to obtain deductions under Division 10 for income tax 
purposes in respect of capital expenditure on plant, development of 
the mining property and housing and welfare. 


SUM PAID TO ACQUIRE “OPEN-CUT” COAL MINE 


As from 24 August 1948, taxpayer company acquired from a 
syndicate a coal-mining business, the consideration of £16,996 being 
satisfied by the issue of shares in the company and the discharge of 
the syndicate’s liabilities. The mine, on leases of Crown land, had 
been developed on the ‘‘open-cut’’ principle. At the date of its 
acquisition by the company, an estimated 50,000 tons of coal, includ- 
ing about 600 tons actually removed, had been exposed by removal 
of overburden at a cost of £11,385. By 30 June 1949 only one-quarter 
of the original 50,000 tons of exposed coal remained in situ. In its 
first return, the company in effect claimed a deduction of £8539, 
being the difference between the above-mentioned sum of £11,385 
and a sum of £2846 (one-quarter of £11,385) treated as the value of 
trading stock on hand at the end of the year. The Commissioner 
refused to regard the exposed coal as trading stock and assessed 
accordingly. 

Decision: Taxpayer’s claim disallowed, except to the extent of the 
value of the 600 tons which had actually been severed from the cut 
when the mine was acquired. 2 C.T.B.R. (N.S.) (1951) Case 36. 
‘*As the taxpayer dealt in coal, and did not traffick in leases of land 
bearing seams of coal, the coal did not become trading stock until 
severed from the land, and such severance did not occur prior to its 
being lossened by explosive charges. The cost of the exposed, un- 
severed coal comprised portion of the initial fixed capital outlay of 
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the taxpayer incurred in acquiring a lease of land, integral with 
which was a source of supply, which by an operation of severance 
could be converted into chattels personal or trading stock’’—per 
Board No. 3. 


REPLACEMENT OF UNSAFE CHIMNEY BY NEW CHIMNEY 


The taxpayer conducted the business of processing paper in a 
large group of buildings, the power for which was supplied by a 
steam plant discharging into a chimney. Because of its age—about 
eighty years—and the subsidence of its foundations, the taxpayer 
had to replace the chimney. In order to keep the works operating, 
a substitute chimney was erected and the old chimney was taken 
down when the new one was able to function. The new chimney was 
not an appreciable improvement over the old chimney and no addi- 
tional steam-raising plant was installed. Held, by the Scottish Court 
of Session, that the cost of constructing the new chimney was an 
allowable deduction (Samuel Jones & Co. (Devondale) Ltd. v. I.R. 
Comrs., [1951] T.R. 411). 


In the above case the Crown sought to rely on the decision of 
Rowlatt, J., in O’Grady v. Bullcroft Main Collieries Ltd. (1932), 
17 T.C. 93, where the taxpayer erected an improved chimney at the 
pithead of a colliery on a site adjacent to the old one. Rowlatt, J., 
held that the chimney was an ‘‘entirety.’’ In the Scottish case, the 
Lord President (Lord Cooper) said: ‘‘It is no part of our duty to 
review the decision of Mr. Justice Rowlatt as applied to the facts in 
the O’Grady Case, but, so far as this case is concerned, the facts seem 
to me to demonstrate beyond a doubt that the chimney with which 
we are concerned is physically, commercially and functionally an 
inseparable part of an ‘entirety,’ which is the factory. It is quite 
impossible to describe this chimney as being, in the words of Mr. 
Justice Rowlatt, the ‘entirety’ with which we are concerned. It is 
doubtless an indispensable part of the factory, doubtless an integral 
part, but none the less a subsidiary part, and one of many subsidiary 
parts, of a single industrial profit-earning undertaking.’’ 


WHEN SALARY AND WAGES DERIVED 


Upon release from internment by the Japanese, taxpayer’s em- 
ployer sent him to Australia on leave. He had 285 days’ leave on full 
pay due to him. Before the leave expired, he retired on 25 July 
1946. On that date he was paid £1188 as salary for the period of 
leave from 1 October 1945 to 25 July 1946. The Commissioner assessed 
the sum of £1188 as income derived in year ended 30 June 1947. 
Taxpayer claimed to be assessed on £1089 as income of the year 
ended 30 June 1946, being salary attributable to the period of leave 
to 30 June 1946, and on the balance of £99 as income of year ended 
30 June 1947. The employer’s normal practice was to pay all salaries, 
including leave pay, at the end of each month, the delay in the 
present case being due to conditions following immediately on the 
release from internment of large numbers of employees. 


Decision: Taxpayer’s claim disallowed, as the sum of £1188 was 
not income derived until taxpayer received it. (2 C.T.B.R. (N.S.) 
(1951) Case 27.) 
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VOLUNTARY PAYMENTS MADE REGULARLY AND 
PERIODICALLY MAY BE INCOME 


Supplemental allowances by employer to employee on active service 


In July 1940 taxpayer enlisted in the A.I.F. and served until his 
discharge from the Army in December 1945. Prior to his enlistment 
his employer had circularised the staff that it would endeavour to 
make up the difference between serving employees’ wages and the 
amounts those employees would receive as members of the Defence 
Force, but it was stated that that policy was subject to review. On 
his discharge the taxpayer resumed work with the firm, but he had 
not at any time given any undertaking to return to the firm’s employ, 
nor had the firm given him an undertaking to re-employ him. During 
year ended 30 June 1943 the firm paid taxpayer sums totalling £104 
to make his military pay up to the amount he would have received 
had he been in its employ. The Commissioner treated the sum of 
£104 as assessable income. A Board of Review having upheld the 
taxpayer’s objection to that assessment, the Commissioner appealed. 
On a case stated— 

Held (Dixon, C.J., Williams and Fullagar, JJ., McTiernan and 
Webb, JJ., dissenting): The sum of £104 was assessable in terms of 
s. 25 (1) as being income according to ordinary concepts. 

Per curiam: The sum of £104 was not an allowance, etc., ‘‘in 
respect of, or for or in relation directly or indirectly to, any employ- 
ment of or services rendered by him’’ within the meaning of s. 26 (e) ; 
nor was the sum within the words ‘‘allowances and gratuities received 
in the capacity of employee or in relation to any services rendered’’ 
as used in the definition of ‘‘income from personal exertion’’ in s. 6 
of the Act. (F.C. of T. v. Dizon (1952), 5 A.I.T.R. Part 14.) 

In a joint judgment Dixon, C.J., and Williams, J., said: 
‘‘Because the £104 was an expected periodical payment arising out of 
circumstances which attended the war service undertaken by the tax- 
payer and because it formed part of the receipts upon which he 
depended for the regular expenditure upon himself and his depen- 
dants and was paid to him for that purpose, it appears to us to have 
the character of income, and therefore to form part of the gross 
income within the meaning of s. 25.’’ 

Fullagar, J., said: ‘‘ What is paid is not salary or remuneration, 
and it is not paid in respect of or in relation to any employment of 
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the recipient. But it is intended to be, and is in fact, a substitute 
for—the equivalent pro tanto of—the salary or wages which would 
have been earned and paid if the enlistment had not taken place. As 
such, it must be income, even though it is paid voluntarily and there 
is not even a moral obligation to continue making the payments. It 
acquires the character of that for which it is substituted and that to 
which it is added.’’ 


ALLOWANCES, ETC., GIVEN IN RELATION INDIRECTLY 
TO EMPLOYMENT 


The Board’s decision from which an extract is cited in Com- 
monwealth Income Tax Law & Practice, 3rd Edn., para. [527], came 
before the High Court in F.C. of T. v. Dizon (1952) (supra). 
Dealing with the interpretation of s. 26(e), Dixon, C.J., and 
Williams, J., said in a joint judgment: ‘‘It is hardly necessary to say 
that the words ‘directly or indirectly’ extend the operation of the 
words ‘in relation to’. In spite of their adverbial form they mean 
that a direct relation or an indirect relation to the employment or 
services shall suffice. A direct relation may be regarded as one where 
the employment is the proximate cause of the payment, an indirect 
relation as one where the employment is a cause less proximate, or, 
indeed, only one contributory cause. It may be conceded also that the 
proviso has an effect upon the construction of paragraph (e) of s. 26, 
but the effect is only to show that the allowance may be in conse- 
quence of a retirement from or termination of the office, not to show 
that a mere historical connexion, as it may be called, is sufficient. We 
are not prepared to give s. 26 (e) a construction which makes it 
unnecessary that the allowance, gratuity, compensation, benefit, bonus 
or premium shall in any sense be a recompense or consequence of the 
continued or contemporaneous existence of the relation of employer 
and employee or a reward for services rendered given either during 
the employment or at or in consequence of its termination.’’ 

McTiernan, J., who dissented from the Court’s majority decision 
though not from the Court’s view that s. 26 (e) had no application to 
the case, said: ‘‘It is plain from the terms of paragraph (e) that 
taxation was not meant to be escaped by reason of the special fact 
that payments made to an employee in respect of his employment were 
voluntary. The words of paragraph (e) are wide, but, I think, not 
wide enough to prevent an employer from giving money or money’s 
worth to an employee continuing in his service or leaving it, without 
incurring liability to tax in respect of the gift. The relationship of 
employer and employee is a matter of contract. The contractual rela- 
tions are not so total and all-embracing that there cannot be personal 
or social relations between employer and employee. A payment arising 
from those relations may have no connexion with the donee’s employ- 
ment. The contract creates the cash nexus upon which their mutual 
rights and obligations rest. The employee performs his part of the 
contract for money or money’s worth, which may be paid as a matter 
of obligation or sometimes may be paid in part upon no legal basis. 
It is true to say of such amounts that they are paid or given in 
respect of the employment of the recipient, whether paid during the 
employment or after it has ceased.’’ 

It is considered that the views of the Chairman of the Board 
referred to above are substantially in line with the opinions ex- 
pressed in Dizxon’s Case. 
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EX-GRATIA PAYMENTS TO FORMER EMPLOYEE 
TO PREVENT HARDSHIP 


. Prior to and during 1940 taxpayer resided with his family in 
Japan, where his sole employment was with a Japanese company. 
Early in 1941 he sent his wife to Australia. He followed in June 
1941, when he was permitted to take not more than £100 with him. 
From June 1941 he remained continuously in Australia until June 
1947. The Japanese company was a subsidiary of a Scottish company. 
The Japanese company was legally dissolved in 1942. Taxpayer 
joined the Australian Army in December 1941. For the year ended 
30 June 1942 taxpayer was assessed upon certain payments made by 
the Scottish company. The relevant payments comprised (a) £E34 
and £E88 paid in August and September 1941 as ‘‘leave pay’’ due by 
the Japanese company to the taxpayer, (b) £88 per month during 
October and November, and (c) payments from 1 December 1941 
at the rate of £650 p.a. less any pay and allowances earned by tax- 
payer as a soldier. The Board found on the evidence that the pay- 
ments after September were unconditional ex-gratia payments made 
pursuant to a decision by the Scottish company to look after the needs 
of former British employees of subsidiary companies in enemy or 
enemy-occupied countries. Decision: Except for the payments as in 
(a) above (Mr. F. C. Bock dissenting as to the September payment), 
no part of the sums received was assessable under s. 26 (e) (2 C.T.B.R. 
(N.S.) Case 84). ‘‘On the evidence I am of opinion that the Scots 
company was actuated by what it considered a moral obligation to 
ensure that no Britisher, formerly employed by any associated com- 
pany, would be left in a state of need, regardless of the nature of his 
services. In these circumstances are the allowances given or granted 
in respect of, or for or in relation directly or indirectly to, the services 
rendered by the taxpayer to the Japanese company or, for that matter, 
any one else? I think not. The real reason for the grant was the 
taxpayer’s need, and it was measured from time to time by the extent 
of his need. Moreover, the nature and quality of his services to the 
Japanese company was never considered, and the mere fact that one 
of the conditions necessary to qualify the taxpayer for an allowance 
is that he should be an ex-employee of the Japanese company does not 
relate that allowance directly or indirectly to his services.’’ (per Mr. 
A. C. Leslie). 

The Commissioner has lodged notice of appeal to the High Court 
from the above decision. 


LEGACY AS TOKEN OF GRATITUDE FOR PAST SERVICES 


By her will made on 2 June 1922 the testatrix authorised the 
taxpayer (who was a joint trustee of her estate) to take and retain 
out of her estate a commission of 24% (a) of the gross capital value 
of the assets of her estate as they were realised and (b) of all income 
collected. The will stated that the commission was ‘‘as a token for my 
gratitude to [the taxpayer] for services rendered to me in the past.’’ 
The testatrix died in 1937. Taxpayer apparently knew her when, in 
1916, he joined the staff of a country branch of an insurance company 
which handled her insurance affairs; he became her close personal 
friend and frequently advised her on personal and business affairs. 
In 1921 testatrix moved to the city and taxpayer, at her request, 
collected local rents on her behalf. In 1922 taxpayer was transferred 
to the same city, where, both before and after his marriage, he was 
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a regular visitor to the home of the testatrix. Taxpayer’s co-trustee 
of the estate was a trustee company, which performed practically all 
executorial duties. During year ended 30 June 1946 taxpayer re- 
ceived £572, made up of (a) £400 in respect of assets realised during 
the year, (b) £152 in respect of income collected, and (c) £20 being 
trustee’s fee for work performed. Taxpayer objected that the sum of 
£400 was not assessable income. Decision: (i) The legacy to taxpayer 
was not received by him in his capacity of executor and accordingly 
the sum of £400 was not assessable under s. 25 (1). (ii) By majority 
(Mr. A. C. Leslie dissenting), the sum of £400 was assessable in terms 
of s. 26 (e) (2 C.T.B.R. (N.S.) Case 41). ‘‘If the legacy had been 
given in acknowledgment of the helping hand which the taxpayer had 
extended to the testatrix throughout the long period (about eighteen 
years) of his close friendship with her, I would have been at least 
inclined to the view that the essential motive of the legacy was 
attributable to the remembrance of the long friendship and of the 
things mutually given and taken as incidents of that friendship. But, 
in my opinion, the history of the incidents of the taxpayer’s friend- 
ship with the testatrix after she made her last will and testament has 
nothing whatever to do with the case. The past services recognised 
in the will were specific services (including services outside those 
required to be performed by the taxpayer as an employee of the insur- 
ance company) which were rendered by the taxpayer during a 
definite period of time. The ‘gratitude’, which is the expressed motive 
of the legacy, is a sentiment which, both etymologically and naturally, 
is entirely in keeping with the giving of a ‘gratuity’ within the mean- 
ing of s. 26 (e).’’ (per Mr. R. R. Gibson). 


PROVIDENT FUND CREDIT WITHDRAWN BY EMPLOYEE 
AS OF RIGHT UPON CHANGE IN RULES 


The only declared object of a combined provident fund was ‘‘to 
accumulate for the benefit of the companies’ employees who have 
joined the fund, certain sums as a provision for themselves and their 
families.’’ Under the regulations, the employer was liable to pay into 
the fund an amount equal to that which each of its employees was 
obliged to pay in, viz. 10 per cent of his salary. Any interest and 
other revenues earned from investment of the moneys of the fund were 
declared to be part of ‘‘the assets of the fund’’. A separate account 
for each member was kept in the books of the fund and his own con- 
tributions were credited therein along with (subject to a discretionary 
power in the administrators) his employer’s contributions in respect 
of him and a share of any annual net profits from investment of the 
moneys of the fund. Normally the amount standing to the credit of a 
member was to be paid to him upon his retirement or death. It was 
specifically provided that no member should have any right to the 
amount standing to his credit except as provided for by the regula- 
tions. It was further provided that as long as a member was in the 
service of a company that had joined the fund, he should have no 
claim whatever to a payment ‘‘of the amounts standing to his credit 
or any part thereof’’; the one exception to this provision arose under 
rule 23, whereby, in the event of an alteration to the regulations 
effecting a curtailment of the rights, or an increase in the obligations, 
of a member, the member was entitled upon giving written notice to 
the administrators, ‘‘to withdraw the amounts as shown by his ac- 
eount’’. During year ended 30 June 1948 an alteration of the fore- 
going nature was made and taxpayer, having given notice under the 
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rule, was paid £403 on account of his interest in the fund; the balance 
of the amount due to him was paid in the following year. Of the sum 
of £403, the Commissioner excluded from assessment so much as rep- 
resented taxpayer’s own contributions to the fund; of the balance, he 
assessed part as interest on the taxpayer’s own contributions, and 
part as income from personal exertion in terms of s. 26 (e). 


Held: the sum received by taxpayer was a capital sum and no 
part thereof was assessable within the meaning of s. 26 (e). (Covistable 
v. F.C. of T. (1952), 5 A.I.T.R.) ‘‘It appears to us that the taxpayer 
became entitled to a payment out of the fund by reason of a con- 
tingency (viz.: an alteration of the regulations curtailing the rights 
of members) which occurred in that year enabling him to call for the 
amount shown by his account. It was a contingent right that became 
absolute. The happening of the event which made it absolute did not, 
and could not, amount to an allowing, giving or granting to him of 
any allowance, gratuity, compensation, benefit, bonus or premium. 
The fund existed as one to a share in which he had a contractual, if 
not a proprietary, title. His title was future, and indeed contingent 
or, at all events, conditional. All that occurred in the year of income 
with respect to the sum in question was that the future and con- 
tingent or conditional right became a right to present payment and 
payment was made accordingly. This, in our opinion, cannot bring 
the amount or any part of it within s. 26 (e). The amount received 
by the taxpayer from the fund is a capital sum, and unless it or some 
part of it falls under s. 26 (e) (there being no other applicable imposi- 
tion of liability) it is not part of the assessable income.’’ (per Dixon, 
C.J., McTiernan, Williams and Fullagar, JJ.). 


Sums paid to fund for benefit of employees 


Four of the five Justices who gave judgment in the above case 
expressed the view, without deciding the point, that payments by a 
company to the fund there in question in respect of an employee did 
not form, in the year in which they were so paid, assessable income 
of the employee. 


SECRECY PROVISIONS 
Admissibility in evidence of confessional statements 


A company and P., one of its directors, were charged by motion 
that it and he were guilty of contempt for breach of an undertaking 
given by them severally to the High Court that they would not with- 
out leave of the Court deal with or dispose of any assets of the com- 
pany except in the ordinary course of business. The undertaking was 
given in connexion with proceedings by the Commissioner of Taxation 
to recover a large sum of money for income tax. An officer under the 
Income Tax Assessment Act interviewed P., and, having shown him 
a written authority, obtained by questioning statements amounting to 
admissions. 

Held: (a) in prosecuting his enquiry the taxation officer was 
acting as an ‘‘officer’’ as defined in s. 16 (1) of the Act; (b) the 
making of his affidavit in the High Court fell within the excepting 
words of s. 16 (2); and (c) the evidence was not excluded by the 
terms of s. 16 (3). (Canadian Pacific Tobacco Co. Ltd. v. Stapleton 
(1952), 5 A.I.T.R.) ‘‘I think that this provision [s. 16 (3)] gives only 
a protection to the officer against compulsion, and does not make 
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inadmissible evidence which the officer is prepared to give under 
instructions from his superiors or the Commissioner.’’ (per Dixon, 


C.J.). 
ROYALTIES RECEIVED FOR TECHNICAL ADVICE 


Company F., a non-resident company, was assessed upon royalties 
paid to it by resident company D. during year ended 30 June 1949. 
The royalties were paid to F. pursuant to an agreement made in June 
1939 between F. and M., a resident company which controlled D. The 
agreement was signed by F. in the U.S.A. and by M. in Australia. 
Royalties were payable to F. in the U.S.A. By its terms M. obtained 
the sole agency to manufacture and sell in Australia spark plugs 
designed by F. and/or manufactured in accordance with F'’s Austra- 
lian patents. F. agreed to furnish and M. agreed to conform to and 
follow F’s specifications for the manufacture of the plugs; the plugs 
were to bear F'’s name or trade mark and were to be sold as F'’s plugs. 
Applications lodged by F. prior to the agreement for Australian 
patents were accepted subsequent thereto, and in 1940 F. registered 
an Australian trade mark. No use was made by D. or M. of any of 
F’s patents, and in fact D. manufactured the plugs in accordance 
with specifications mailed by F. to D. from time to time. Decision: 
Allowing F’s objection, the source of F’s royalties was the specifica- 
tions and technical data prepared by it in the U.S.A. and sent from 
there to D., so that no part of the relevant royalties was derived 
directly or indirectly from a source in Australia. (3 C.T.B.R. (N.S.) 
Case 8.) ‘‘In the United Aircraft Corporation Case (2 A.I.T.R. 458) 
there were no patents or designs registered in Australia, so that it was 
impossible that income should be derived from them. The question 
remains, however, as to whether, where there are patented processes 
registered in Australia, it is the right to use them, or their actual use 
in the manufacture of the articles in respect of which the royalties 
are paid, which is the criterion in determining whether the royalties 
are derived from the property represented by the patents. I am in- 
clined to the view that it is the actual use, not mere ownership, or the 
right of user, which is the determinant. In this case the Australian 
company, under the agreement, was given the right to manufacture 
and sell in Australia spark plugs in the manufacture of which it was 
bound to conform to and follow specifications, blue prints, and 
engineering data to be furnished to it by the F. company. This it did 
and paid royalties as agreed. The royalties were fixed at a time when 
the F. company had no patents or trade name registered in Australia. 
It seems clear that any processes subsequently registered as patents 
could only be used by D. Co. Ltd. to the extent, if at all, that they 
were incorporated in the specifications, etc., furnished to it by the F. 
company. D. Co. Ltd. made no independent use of these patents. 
In my opinion, on the facts, the royalties cannot to any extent be 
regarded as derived by the F. company from the property represented 
by the patents in Australia. And, on the evidence, I am unable to 
conclude that the royalties were to any extent derived by the F. 
company from the property represented by its registered trade mark. 
The use of its name upon the spark plugs appears to have been some- 
thing required of D. Co. Ltd. in addition to the payment of royalties, 
not something for which the royalties were paid.’’ (per Mr. H. H. 
Trebilco). 
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SOURCE OF ROYALTIES IN RESPECT OF COPYRIGHT 


Taxpayer, a non-resident company, in November 1948 granted 
an Australian publisher the right to use the contents of comics pub- 
lished by it in the U.S.A. for the purpose of the publisher publishing 
comics in Australia. The agreement was signed in the U.S.A. by tax- 
payer and then in Australia by the publisher. All payments were to 
be made in dollars in New York. The publisher agreed to pay the 
taxpayer (a) 500 dollars for each issue of the comic published in 
Australia based on the contents of the American comic; and (b) 
one-half cent for each copy in excess of 100,000 copies published in 
Australia. During year ended 30 June 1949 taxpayer was paid by 
the publisher £2495, which the Commissioner assessed as being income 
received as or by way of royalty and derived from sources in Aus- 
tralia. On reference of taxpayer’s objection to a Board of Review, 
the Board found that from 7 December 1948 issues of the comics were 
simultaneously published in Canada and the U.S.A. and were accord- 
ingly copyright in Australia and that such copyright was property 
of the taxpayer in Australia. At an adjourned hearing taxpayer 
admitted that it had at all material times copyright in Australia in 
the comics the subject of the review. Decision: Commissioner’s assess- 
ment confirmed. (i) The payments were received as or by way of 
royalty within the- meaning of s. 26 (f). (ii) The royalties were 
derived from sources in Australia and were assessable under 
s. 25 (1)(b). (iii) The grounds of objection did not permit taxpayer 
to claim that the source of the royalties was partly in Australia and 
partly in the U.S.A. or that expenses of producing the royalties were 
allowable as deduction. (2 C.T.B.R..(N.S.) Case 66.) ‘‘We are also 
of the opinion that the Australian magazine was, issue for issue, sub- 
stantially a colourful imitation of the American counterpart, with 
differences so slight that the original would be strongly suggested to 
the minds of persons perusing it. (See Halsbury’s Laws of England, 
Hailsham Edn., Vol. 7, p. 469, note p.) Finally, a work published in 
Canada not more than fourteen days after its first publication in the 
United States of America, i.e. one deemed to be published simul- 
taneously, is, in general, copyright in Australia. (Vide Imperial 
Copyright Act 1911, s. 1 (1), and s. 35 (3) extended to the Common- 
wealth of Australia by s. 8 of the Commonwealth Copyright Act 1912, 
and to the Dominion of Canada (S.R. & O. (1930) No. 1605) by cer- 
tification of the Secretary of State.) Such copyright (if any) in 
Australia being a proprietary right, is property in Australia, and 
any income in respect of it is derived from Australian sources. In 
Rye and Eyre v. Commissioners of Inland Revenue, 19 T.C. 164, at 
p. 170, Lord Hanworth, M.R., said: ‘In the present case the property 
that we have to deal with, the property from which this income arises, 
is definitely property in this country. It is copyright and that is 
property which is secured by the laws of this country to the owner 
of the copyright wherever he happens to be resident. In this case he 
was resident abroad, and the income was payable to him in respect of 
that property which the laws of this country gave to him.’’’ (per 
Board No. 3). 


WHETHER BUSINESS CARRIED ON ON COUNTRY 
PROPERTY 


The taxpayer, a wealthy man, came to Canada in 1940 and there 
bought a farm, although he had had no previous experience. A 
deduction of a loss incurred in farming operations in 1946 was dis- 
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allowed. The taxpayer had throughout resided on and personally 
operated his farm, though at times in an injudicious manner. Held, 
the deduction claimed for 1946 was allowable even though the tax- 
payer, from the outset, had never made a profit. (Petschek v. Minis- 
ter of Nat. Rev. (1952), 6 Can. Tax A.B.C. 214.) ‘‘ I am unaware 
of any provision in the income tax legislation which says that a man 
must carry on his business in the most economical manner possible 
in order to obtain the largest income possible and, in addition, must 
carry it on according to the dictates or the opinions of some third 
party who happens to be in the position of determining the tax 
liability to be imposed on the person carrying on business’’ (per 


Mr. W. S. Fisher, Q.C. (member) ). 


SECTION 107 DIVIDENDS 


Dividend out of profits representing excess depreciation 
written back 


For the year ended 30 June 1940 a private company wrote off 
£323 depreciation by debiting that amount to profit and loss account 
and crediting three separate asset accounts. Depreciation allowed for 
tax purposes was £132 and the excess of £191 was subjected to tax 
under Division 7. In the following year the company altered its 
accounts by writing back all depreciation previously written off so 
that the asset accounts as at 30 June 1941 disclosed the cost of all 
relevant assets to date, the amount of depreciation to that date being 
eredited to provision for depreciation accounts. Subsequently a sum 
of £189 was transferred by journal entry from provision for deprecia- 
tion accounts to the credit of a tax-free reserve account. By resolution 
of 21 December 1942 a dividend of £189 was declared and paid out 
of the profits in the tax-free reserve account. The Commissioner 
refused a shareholder any rebate under s. 107 in respect of his share 
of the dividend. Decision: Taxpayer’s claim upheld. (2 C.T.B.R. 


(N.S.) Case 64.) 


EXPENDITURE TO PREVENT INFRINGEMENT OF 
TRADE MARK 


Taxpayer had used a trade name in association with its goods since 
1920. The name was registered under the Trade Names Act in 1946. 
During the year ended 30 June 1948 taxpayer found that its business 
was being injured through the action of two interstate competitors 
using names closely resembling taxpayer’s trade mark. A compromise 
with a Queensland competitor involved taxpayer in £4 legal costs and 
in a contribution of £150 towards the cost of that competitor changing 
its name and trade marks. An action begun against a Victorian com- 
petitor, which was settled out of court, involved taxpayer in £433 
legal and travelling expenses. Upon a claim by taxpayer for a deduc- 
tion of the total sum of £587—Decision: Claim allowed. (2 C.T.B.R. 
(N.S.) Case 92.) ‘‘It is true that the proprietary right the taxpayer 
had in the name was a capital asset, but it does not follow that the 
taxpayer’s action in protecting this asset was a capital expense. The 
taxpayer’s asset did not change, nor did the action taken by it 
eliminate any competitor. The competitors remained in the field but 
were merely prevented from competing unfairly with the taxpayer by 
using a trade name whicb might be calculated to deceive purchasers.’’ 
(per Mr. A. C. Leslie). 

The Commissioner has appealed to the High Court. 
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LOSS ON SALE OF HOUSE BOUGHT FOR TEMPORARY 
OCCUPATION BY EMPLOYEE 


A firm of solicitors, being anxious to ensure the continued ser- 
vice of a valued employee, arranged to have a bungalow built for 
occupation by the employee. They also bought a house for occupa- 
tion by the employee pending completion of the bungalow. The house 
was sold at a loss when, after eighteen months,. the employee moved 
into the bungalow. Held, the loss was not an allowable deduction, 
being of a capital nature (Owen and Gadson v. Brock (1951), 32 T.C. 
206). 


DISPOSAL OF PLANT IN RESPECT OF WHICH 
DEPRECIATION “HAS BEEN ALLOWED OR IS 
ALLOWABLE” 


Taxpayer company acquired a sawmilling plant on 1 July 1934 
and used it in producing assessable income from that date until June 
1939, when it was dismantled and stored. The plant remained in store 
until it was sold during year ended 30 June 1948. Deductions for 
depreciation of the plant were claimed in the company’s returns from 
1935 to 1941, but the Commissioner disallowed the claims in each year 
because the company failed to give certain information sought by the 
Commissioner. No objection was ever lodged against disallowance of 
the claims. The cost of the plant was £2305, and, on the basis that the 
Commissioner had admitted the claims for depreciation for the years 
1935 to 1939 inclusive, the ‘‘depreciated value’’ of the plant at 30 
June 1939 was £1347. The excess of the cost of the plant (£2305) 
over the consideration received on sale in 1948 was £719, which the 
company claimed as a deduction under s. 59 (1). Decision: Claim 
disallowed (3 C.T.B.R. (N.S.) Case 34). Per Mr. H. H. Trebilco: 
The plant was not (a) property in respect of which depreciation had 
in fact been allowed and was not (b) at the time of its disposal, 
property ‘‘in respect of which depreciation ...is allowable’’ within 
the meaning of s. 59 (1) because, at that date, the plant did not fall 
within the terms of s. 54 (1). 

Per Mr. J. A. Nimmo: The company’s claims for depreciation in 
respect of years when the plant was used in producing income were 
not, at the time of disposal of the plant, capable of being allowed 
because there was no authority to amend the relevant assessments and 
no deduction was allowable in the year of disposal as the plant was 
not then used or installed ready for use and, accordingly, the plant did 
not fall within the terms of s. 59 (1). 

Per Mr. R. A. Cotes: ‘‘The depreciated value’’ of the plant at the 
time of its disposal was, as ascertained under s. 62 (1), its cost (£2305) 
less the total depreciation ‘‘allowable’’ (£783), namely, £1347, and as 
that ‘‘depreciated value’’ was less than the sale price no deduction was 
allowable under s. 59 (1). 

Condition clause (4) of s. 23 (1)(e), first proviso, of the 1923- 
1934 Act contained provisions which correspond to s. 59 (1) and (2) 
of the present Act. In 1930 condition clause (4) was amended to over- 
come a defect which previously existed. This defect may be briefly 
illustrated by the following example: 

Cost of plant ‘ - £4,000 
Depreciation first "year (0 per cent - prime 
cost basis) .. .. £400 


Depreciation second y ear - os -- 400 
—_— 800 


Carried forward £3,200 
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Brought forward— 

Depreciated value at beginning of third ~~ 
beginning 1 July .. £3,200 

Plant sold on Pant 31 December for .. a 5,300 


Surplus es s a Po - sa ue £2,100 


ne 

Prior to the 1930 amendment condition clause (4) provided that: 
**TIf the sale price exceeds that depreciated value, the amount of the 
excess, to the extent of the total sum of the amounts allowed by the 
Commissioner in any previous assessments in respect of the deprecia- 
tion of the property, shall be brought to account as income of that 
year.’’ But in the above example, the plant had been used for six 
months during the year of sale (i.e. the third year) and the taxpayer 
was entitled to a depreciation allowance of £200 in his assessment of 
that year. Condition clause (4) in its original form did not provide 
for the current year’s depreciation (£200) to be brought to account in 
ascertaining the assessable income of that year. Thus, although in the 
above example, the taxpayer received depreciation allowances total- 
ling £1000, only £800 had to be included in his assessable income under 
condition clause (4). 

The Amending Act of 1930 remedied the above defect by inserting 
after the word ‘‘assessments’’ the words ‘‘and the amount, if any, 
allowable in any subsequent assessments, of the income of that 
person.’’ Thus, in the above example, the taxpayer’s assessable income 
would inelude £1000, viz. : 


Depreciation allowed in i santeene assessments, as 
above es £800 


Depreciation allowable in subsequent assessment 
(i.e. of the year of sale) . - ¥ nia 200 


£1,000 


The language of s. 59 and s. 62 differs from its predecessor in 
that in ascertaining the ‘‘depreciated value’’ depreciation ‘‘allowed 
or allowable’’ must be brought to account. If the views expressed by 
Mr. Cotes are correct (and, with the greatest respect, the present 
writers agree with those views), s. 59 (1) and (2) go much further 
than their predecessor and require not only the depreciation of the 
current year of sale to be brought to account but also any depreciation 
‘*allowable’’ in previous years whether or not the taxpayer had been 
actually ‘‘allowed’’ the deduction in his assessments. The moral 
pointed by Mr. Cotes’ decision is that taxpayers should always insist 
(if necessary by objection and appeal) on receiving the proper depre- 
ciation allowances to which they are entitled. 


WHEN DIVIDEND PAID 

Taxpayer was chairman and managing director of a private com- 
pany which declared a dividend payable on 29 June 1943 (which fell 
on a Tuesday). Dividend cheques, including that for the taxpayer, 
were drawn and signed on 29 June 1943 by taxpayer and the com- 
pany’s secretary, and, with the exception of taxpayer’s cheque, were 
posted to shareholders. There was a long-standing arrangement 
whereby the secretary’s office was responsible for banking all moneys 
due to the taxpayer by the company (whether for dividends, salary, 
expenses or otherwise ). Taxpayer’s dividend cheque was, through 
inadvertence, not deposited with his bank until 3 July 1943. The 
Commissioner assessed taxpayer in respect of the dividend on the basis 
that it was income of year ended 30 June 1943. Taxpayer objected 
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that the dividend was income of the year ended 30 June 1944. 
Decision: Taxpayer’s objection upheld. (2 C.T.B.R. (N.S.) Case 49.) 
‘*Tt will be seen that the taxpayer’s claim is upheld herein on grounds 
which may be summed up as follows: (1) The dividend in question 
was actually paid to the taxpayer and therefore could not have been 
antecedently credited to him within the meaning of s. 44. (2) The 
dividend was paid to the taxpayer on 3 July 1944 when the cheque 
drawn for that purpose was deposited by the company to the credit 
of the taxpayer’s bank account in accordance with its standing 
arrangement with the taxpayer—the only authority which it has as 
to the manner of the payment of the dividend.’’ (per Messrs. R. R. 
Gibson and F. C. Bock). 


SALE OF TYPE-METAL WITH OBLIGATION TO REFUND 
SALE PRICE 

The taxpayer was a member of a partnership engaged in the 
business of typesetting. Metal for the type was provided by the firm, 
and a separate charge was made for it, which was repayable to the 
purchaser on his returning the metal. The taxpayer sought a deduc- 
tion of the difference between the outstanding obligation to pay for 
the metal on return and its estimated scrap value. Held, claim dis- 
allowed. The taxpayer’s right to the amount paid for the metal was 
absolute, and was unaffected by the fact that a quantity might be 
returned. The payment on return would be a separate transaction. 

(No. 49 v. Minister of Nat. Rev. (1952), 6 Can. Tax A.B.C. 145.) 


SCIENTIFIC INSTITUTIONS 


In Royal College of Surgeons of England vy. National Provincial 
Bank Ltd. and Others, [1952] 1 All E.R. 984, the objects of the 
College are ‘‘the due promotion and encouragement of the study and 
practice of the art and science of surgery.’’ The House of Lords held 
that the College was a charity, as its objects were directed to the 
relief of human suffering and to the advancement of education or 
science or to all of these ends. Each of these was a charitable end 
and there was no lack of that element of public benefit which is essen- 
tial if an institution is to be regarded as a charity (per Lord Morton 
of Henryton, at p. 995). Its objects were not the promotion of the 
interests of individuals, although incidentally individuals carrying on 
their profession as surgeons did derive certain benefits from the 
College. ‘‘The professional advantage which might accrue to indi- 
viduals from the protection promised them in the exercise and enjey- 
ment of the rights and privileges acquired by them as diplomates of 
the College is but the inevitable and incidental result of a provision 
intended to secure the dignity and honour of the College to which 
they owe their diploma. So, also, the disciplinary power is a power 
necessary for the success and good name of the College, and only 
incidentally advantageous to the individual diplomates.’’ (per Lord 
Normand, at p. 987). 


TAXPAYERS IN NORTHERN TERRITORY 

Paragraph (m) of s. 23 of the Act provided an exemption from 
income tax in respect of certain income derived by residents of the 
Northern Territory prior to 1 July 1952. The exemption was restricted 
to income derived directly and in the first place from primary pro- 
duction, mining or fisheries in the Northern Territory. As the exemp- 
tion expired on 30 June 1952, s. 23 (m) is now obsolete and the 

paragraph has been repealed. 
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As from 30 June 1952 primary producers are allowed a con- 
cessional rate of depreciation on plant and structural improvements 
used for agricultural or pastoral pursuits in the Northern Territory. 
Alternatively, in the case of structural improvements completed after 
30 June 1952, the primary producer is given the option of deducting 
the whole cost from the assessable income of the year of completion. 
Provision is made in new s. 574B for these concessions, which apply to 
both residents and non-residents of the Territory. Section 57aB is 
fully explained in Butterworths Taxation Service [1125S], et seq. 

In ss. 21, 22 and 23 of Assessment Act (No. 3) of 1952, special 
provision is made also for bringing into account live stock on hand 
at the terminal date of the exemption, 30 June 1952, and for the 
allowance of depreciation on plant and structural improvements on 
hand at that date, as well as deductions for capital expenditure in- 
eurred up to that date on mining plant and the development of 
mining properties. For detailed explanation of the foregoing tran- 
sitional provisions, see Butterworths Taxation Service, paragraphs 
[623A] live stock; [1125X] depreciation; and [1772FA] mining. 


TIME FOR OBJECTION WHERE NOTICE OF ASSESSMENT 
NOT PROPERLY SERVED 

Taxpayer duly lodged his 1945 return, showing therein an 
address for service. In September 1946 he lodged his 1946 return, 
showing therein a slightly different address for service from that in 
his 1945 return. In August 1947 the Department received a letter 
from taxpayer, the address being shown as care of an agent. A notice 
of assessment based on the 1945 return was issued under date 31 
October 1947, to the address for service shown in the 1945 return. As 
late as March 1948 taxpayer wrote to the Department asking for both 
his 1945 and 1946 assessments. The 1946 assessment was issued in 
October 1948, addressed care of the agent through whom taxpayer had 
written in August 1947; notice of objection to the 1946 assessment was 
duly lodged. By notice dated 21 March 1949, the Commissioner 
amended taxpayer’s 1945 assessment and increased the tax originally 
assessed ; the amended notice was addressed care of the agent, and by 
letter dated 11 April 1949 taxpayer reiterated that he had never re- 
ceived the original assessment and he objected against the total tax im- 
posed by the combined original and amended assessments. The Com- 
missioner contended that the objection of 11 April 1949 was invalid as 
being out of time insofar as objection was taken to the original assess- 
ment dated 31 October 1947. Decision: Upholding the validity of the 
objection, the original assessment dated 31 October 1947 was not a 
properly-served notice as it was not addressed to the taxpayer’s ad- 
dress for service as at that time disclosed by the records of the Com- 
missioner. (3 C.T.B.R. (N.S.) Case 25.) 


RETIRING ALLOWANCE PAID TO MANAGING PARTNER 
ON DISSOLUTION OF PARTNERSHIP 


Taxpayer was managing partner in a partnership with his sister 
for the carrying on of a cattle station business. The partners were on 
equal shares. There was no written partnership agreement. The 
partnership business was disposed of in April 1948; subsequently, 
taxpayer was paid £1560 as a retiring allowance. In the partnership 
return for year ended 30 June 1948 the sum of £1560 was charged as 
an expense to profit and loss account; in taxpayer’s personal return 
it was claimed that under s. 26 (d) only five per cent of such sum was 
assessable. In assessing the partners the Commissioner treated the 
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sum of £1560 as being a distribution of income to the taxpayer. It 
was claimed that the £1560 was an allowable deduction under 
s. 78 (1)(c) in ealeulating the partnership ‘‘net income’’ and that 
taxpayer was under s. 26 (d) assessable on only five per cent of that 
sum. Decision: Claims disallowed as (i) taxpayer, being a partner, 
could not be an ‘‘employee’’ of his co-partner so as to come within 
the terms of s. 78 (1)(c); and (ii) the relationship of partners is not 
an ‘‘office or employment’’ within the meaning of s. 26 (d). 
(3 C.T.B.R. (N.S.) Case 11.) 


ANNUITY PURCHASED BY PERSON OTHER THAN 
ANNUITANT 


Section 26(c) does not authorise the exclusion from an 
annuitant’s assessable income of any part of the annuity unless such 
annuity was purchased by the annuitant himself (3 C.T.B.R. (N.S.) 
Case 43). 

With natural hesitation and great respect, the lay opinion is ex- 
pressed that the words ‘‘an annuity which has been purchased’’ 
should not be cut down by the interpolation in s. 26 (c) of the words 
‘*by the taxpayer’’. Such an interpolation of words is justifiable only 
‘‘under the influence ...of an irresistible conviction that the Legis- 
lature could not possibly have intended what its words signify”’ 
(Maxwell on the Interpretation of Statutes, 9th Edn., p. 236). 


DEBTS WHICH ARE WRITTEN OFF AS BAD DEBTS 
DURING THE YEAR OF INCOME 


Taxpayer, a bookmaker, made a number of loans of money at 
interest prior to the year ended 30 June 1927, including four different 
amounts at twelve per cent per annum to X, a fellow bookmaker. 
Taxpayer subsequently made a number of other loans, but he ceased 
to lend money some years prior to 1945. In his return for year ended 
30 June 1945 taxpayer claimed a deduction under s. 63 (1)(b) of 
£1065 which he had been unable to collect from X. The Commissioner 
did not dispute that the debt was bad, but contended that the debt 
did not fall within the terms of s. 63 (1)(b). Decision: Claim disal- 
lowed as taxpayer was not carrying on the business of the lending of 
money either when he made the loans or when he claimed the deduc- 
tion and, even if he was carrying on such a business, the loans to X 
were not made ‘‘in the ordinary course’’ of that business; further, 
there was no evidence that the debt, though bad, had been ‘‘written 
off as such.”’ (3 C.T.B.R. (N.S.) Case 13.) ‘‘I am unable to subscribe 
to any theory that, where the allowance of a claim for deduction of a 
bad debt is dependent upon it having been written off as a bad debt, 
the condition is satisfied merely by making in writing a claim for its 
deduction—or by making lists of debts in respect of which deduction 
is claimed—whether the lists are attached to income tax returns or 
not. If such accounts as the taxpayer has kept in respect of such 
debts remain unaffected—if they are not closed off or endorsed in 
some manner, not necessarily in any highly technical manner—then 
I think there has been no writing off.’’ (per Board No. 2). 


INTEREST AND DIVIDENDS PAID TO MEMBERS OF 
CO-OPERATIVE COMPANIES 
Section 120 (1)(6) provides that so much of the ‘‘assessable in- 
come’’ of a co-operative company as is distributed among its share- 
holders as interest or dividends on shares shall be an allowable deduc- 
tion. 
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A co-operative company paid a dividend partly out of its profits 
of the relevant year of income and partly out of profits derived prior 
to that year. It claimed a deduction of the whole of the dividend. 
Held: the company was entitled to a deduction of only so much of 
the dividend as was paid out of the profits of the relevant year of 
income. (12 C.T.B.R. Case 94.) The Board held that s. 120 (1), 
when using the words ‘‘so much of the assessable income’’, is speaking 
only of the assessable income which is the subject of the assessment in 
which the deduction under the section is allowable. The above dividend 
was a distribution of the assessable income of the year under review 
only to the extent that it was paid out of the profits of that year. It 
followed that the balance of the dividend was a distribution of assess- 
able income derived prior to that year. 

In light of the recent decision in Ardmona Fruit Products Co- 
operative Co. Ltd. v. F.C. of T. (1952), 5 A.I.T.R. 342, it would 
appear that the foregoing decision of the Board was wrong. In the 
Ardmona Case the Court said: ‘‘An application [under s. 120 (1) (c) ] 
made after the close of the accounting period, if otherwise it qualifies 
as a deduction, must form a deduction from the assessable income of 
the accounting period in which it is made. Difficulties may arise 
under paragraph (b) as a result of special appropriations of dividends 
out of accumulated funds, but probably it will be found in most cases 
that notwithstanding appropriations in accounts it can be reasonably 
said that the actual moneys distributed came out of assessable income 
of the current year.’’ 


CLASS OF INCOME TO WHICH PREMIUM BELONGS 


Taxpayer purchased and carried on for 24 years a fruit kiosk 
business which she sold, apparently because of ill health, for an 
amount including a sum for goodwill in excess of what she had paid 
therefor. The excess was assessed under Division 4 of Part III of the 
Act and was taxed as income from property. Taxpayer claimed that 
the excess was ‘‘earnings’’ within the meaning of the definition of 
‘‘income from personal exertion’’. Decision: Claim disallowed. 
(3 C.T.B.R. (N.S.) Case 41.) ‘‘A study of these items to our minds 
reveals the true nature of the ‘earnings’ which are intended to be 
covered by the definition. They are earnings of the same nature as the 
other items with which they are associated in the definition. In our 
opinion, the application of the ejusdem generis rule requires this 
interpretation. The amount which a person receives upon the sale of 
the goodwill of his business is, in our opinion, of a different nature 
altogether. The amount which a person receives, upon discontinuing 
business, for the goodwill, or any other fixed asset, of the business 
cannot properly be regarded as the earnings of the business or his own 
earnings.’’ (per Messrs. Trebileo and Nimmo). 


FEES RECEIVED IN CONDUCTING HOLIDAY CAMP 


Taxpayer made available for the use of holiday-makers furnished 
cottages, caravans and tents situated on an area of land owned by 
him. He provided, or arranged for the provision of, all suitable ser- 
vices for the convenience or use of the holiday-makers. Persons who 
made a booking were allotted appropriate but unspecified acecommoda- 
tion by the taxpayer and were charged a fee according to the number 
of beds or berths required in a structure. Occupants of the cottages 
were given keys, but taxpayer had a master key so that he could enter 
if he wished. Fees were also received from owners of caravans for 
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taxpayer’s permission to park on his property. On objection against 
an assessment wherein the fees were included as income from property 
—Decision: Taxpayer’s claim allowed as the fees were part of the 
proceeds of a business carried on by taxpayer and such fees were not 
rent. (2 C.T.B.R. (N.S.) Case 63.) 


REMISSION OF ADDITIONAL TAX WHERE TAX ASSESSED 
REDUCED ON OBJECTION 


Section 193 (2)(b) defines and restricts the jurisdiction of a 
Board of Review to review decision of the Commissioner relating to 
the remission of additional tax under s. 226 (2). The Board may 
review the Commissioner’s decision where the additional tax payable 
exceeds the greater of the’ sum of £1 or an amount calculated in 
respect of the period commencing on the last day allowed for furnish- 
ing the return and ending on ‘‘the day upon which the assessment in 
respect of the omitted income or excessive deduction is made,’’ at the 
rate of ten per cent of the tax avoided. In 2 C.T.B.R. (N.S.) Case 53, 
Board No. 2 decided that the words quoted make it clear that the 
closing date of the period concerned in making the necessary calcula- 
tion is the date upon which the Commissioner, having become aware 
of the omitted income, first makes an assessment in respect of it, and 
not the date upon which he reduces that assessment by an amending 
assessment following upon an objection by the taxpayer. 


DAMAGES RECEIVED FOR BREACH OF APPOINTMENT 
AS SOLE DISTRIBUTOR 


Taxpayer was awarded by a Court damages amounting to £562 
upon an action instituted by him against a, firm which, in breach of 
an agreement appointing him sole selling agent of its products, sold 
goods to purchasers otherwise than through the taxpayer. Of the 
sum of £562, taxpayer’s solicitor retained one-half and paid £281 to 
taxpayer. In his return for the year ended 30 June 1948 no mention 
was made of the £281 damages received, but a copy of taxpayer’s 
capital account attached to the return included an item ‘‘Add legal 
damages, £281.’’ On 1 December 1948 taxpayer answered an enquiry 
by the Commissioner for particulars of the sum of £281. By notice 
dated 3 February 1949 taxpayer was assessed without regard to the 
£281. On 11 July 1949 notice of amended assessment including the 
amount of £281 was issued. On objection by the taxpayer—Decision : 
(i) The sum of £281 was assessable income. (ii) The amended assess- 
ment was authorised by s. 170 (2) (b) as taxpayer’s letter of 1 Decem- 
ber 1948 did not constitute a full and true disclosure of all the facts 
necessary for taxpayer’s assessment. (2 C.T.B.R. (N.S.) Case 51.) 


CONSIDERATION RECEIVED FOR RIGHT TO REMOVE 
STANDING TIMBER 


In 1940, the taxpayer, a timber merchant, bought standing tim- 
ber in two piantations. In 1947, he sold the rights to cut the timber 
at a profit. Held, the profit was assessable as part of the taxpayer’s 
normal trading (Murray v. I.R. Comrs. (1951), 32 T.C. 238). 


PROFIT ON SALE OF LAND 


The taxpayer and his brother acquired an area of land. Evidence 
was given that the brothers bought the land for the sole purpose of 
having a part of it sub-divided so that they and members of their 
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family would have the land on which they could later build. After 
the purchase the owners granted a strip of land to the authorities in 
order to open a street which divided the land into a business section 
and a residential section. They sold the land in the business section. 
Held, that the profit so derived was a non-assessable capital gain 
(Buteau v. Minister of Nat. Rev. (1951), 5 Can. Tax A.B.C. 263). 


LIVING-AWAY-FROM-HOME ALLOWANCE 
Meaning of “usual place of abode” 


Taxpayer, a married man, had for some years lived in a rented 
house in Melbourne where he was employed. In May 1945 he was 
transferred to Sydney as manager for N.S.W., but it was not until 
May 1946 that the appointment was announced as being permanent. 
In March 1947 taxpayer obtained a house in Sydney and his wife then 
moved there from Melbourne; up to that time taxpayer lived at a 
guest house and received £5 5s. per week from his employer towards 
meeting the extra expense incurred. The allowance received was 
treated as assessable income of year ended 30 June 1947; taxpayer 
claimed a deduction under s. 51a. Decision (Messrs. H. H. Trebilco 
and R. A. Cotes, Mr. J. A. Nimmo dissenting): @laim disallowed. 
(3 C.T.B.R. (N.S.) Case 4.) ‘‘It is not easy to se’ how a taxpayer 
ean be held to live away from his usual place of abode if the employ- 
ment which keeps him away from what is claimed ‘o be such is of a 
permanent and not of a temporary nature and if the position is such 
that, not only can there be no intention on the part of the taxpayer 
to return permanently to dwell there but the distance is such that his 
periods of sojourn there are of brief duration and at infrequent inter- 
vals. If in these circumstances a taxpayer continues to maintain a 
home away from the locality of his employment, even if his wife and 
family continue to reside there, I find difficulty in regarding that home 
as the taxpayer’s usual place of abode.’’ (per Mr. R. A. Cotes). 


COMPENSATION FOR LOSS OF RIGHT TO EARN 
FUTURE INCOME 


X company undertook to engage a firm of accountants as con- 
sultants to a new subsidiary, Y company, at an annual fee of £100 
for a term of ten years. The company repudiated its :ndertaking and 
finally settled the firm’s claim by paying to it a sum of £315 ‘‘in full 
settlement, satisfaction and discharge’’ of the firm’s claim. Upon 
objection to inclusion of the sum of £315 in the net income of the 
partnership—Decision: The sum of £315 was a capital receipt. 
(2 C.T.B.R. (N.S.) Case 50.) ‘‘On the evidence before the Board in 
this case we think that the amount in question was received by the 
firm as compensation for an injury to its profit earning subject and 
is therefore a receipt of a capital nature. It seems to us that the 
agreement purported to give to the firm no more than a right to earn 
during the operation of the agreement the annual sum specified. It 
certainly did not give to the firm a right to receive that sum or any 
other sum. However, the right to earn an annual sum for a number 
of years may well be a valuable asset of a business and constitute an 
important part of the profit earning subject of its proprietor. In this 
case we are of the opinion that the right to earn under the agreement 
concerned if it had been acquired by the firm would have been an 
asset of the firm and part of its profit earning subject.’’ (per Messrs. 
J. A. Nimmo and R. A. Cotes). 
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WHAT CONSTITUTES “DIVIDENDS PAID” BY 
PRIVATE COMPANIES 


Under Division 7 of Part III of the Assessment Act 1936-1952 
private companies are liable to pay additional tax ‘‘upon the undis- 
tributed amount’’ at the rate declared in the relevant Rating Act. 
The rate so declared in respect of the undistributed amount in respect 
of year of income ended 30 June 1952, or substituted accounting 
period, is 10s. in the £. 

Section 103 (1) contains the following definition: ‘‘ ‘The undis- 
tributed amount’, in relation to a private company, means the amount 
remaining after deducting from the distributable income the sum of 
the retention allowance and the dividends (other than special fund 
dividends) paid by the company within the prescribed period.’’ 

In relation to the year of income ended 30 June 1952, ‘‘the 
prescribed period’’ is the period of one year commencing on 1 May 
1952 and ending on 30 April 1953. Accordingly, to avoid undis- 
tributed profits tax in respect of year ended 30 June 1952, a private 
company must make a sufficient distribution in relation to that year 
on or before 30 April 1953. 

In terms of s. 6 (1) of the Act, ‘‘ ‘paid’ in relation to dividends 
includes credited or distributed’’. This definition should, it is con- 
sidered, be the basis of interpreting the expression ‘‘dividends paid’’ 
as used in Division 7. The word ‘‘eredited’’ has been considered by 
the Courts in a similar context in other and earlier income tax legis- 
lation—Webb v. F.C. of T. (1922), 30 C.L.R. 450; James v. F.C. of T. 
(1924), 34 C.L.R. 404; C. of T. (Vic.) v. Nicholas (1938), 59 C.L.R. 
230, and (1940), 63 C.L.R. 191; and Jolly v. F.C. of T. (1933), 50 
C.L.R. 131, at p. 142. However, none of the foregoing cases is directly 
in point insofar as the interpretation of Division 7 is concerned. The 
above cases were concerned with the capitalisation of profits by the 
issue of bonus shares. Nevertheless, having regard to dicta in the 
above cases, a question has arisen as to the effectiveness for the pur- 
poses of Division 7 of crediting a dividend to an individual share- 
holder in the books of a private company. In this connexion the Com- 
missioner has advised as follows on the Departmental view :— 

‘*It is thought, that the weight of judicial opinion favours the 
view that profits of a company are ‘paid’ to its shareholders when 
the following actions have been taken by the company: 
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(a) the declaration of the dividend, 

(b) the appropriation of profits for the purpose of the divi- 
dend, and 

(c) the crediting of the relevant amount in the individual 
account of each shareholder, so that it becomes available 
to him to be drawn upon if he so desires.”’ 


SELF-ASSESSMENT OF PROVISIONAL TAXATION 


The Commonwealth Treasurer, Sir Arthur Fadden, announced 
on 11 March 1953 important relaxations relating to self-assessment 
of provisional tax. 

In future, Sir Arthur Fadden said, self-assessment of pro- 
visional tax will be completely voluntary. 

Sir Arthur recalled that, less than a year ago, changes had 
been made in the system with the object of enabling people to assess 
their own provisional tax for the following year. People were, how- 
ever, obliged to make an estimate of what their income was likely 
to be. 

In future, however, whether he makes an estimate or not will 
be entirely at the option of the taxpayer. If a man is content to 
have his provisional tax assessed on the basis of the previous year’s 
income, then he will merely accept the taxable income shown on his 
assessment form and no question of penalty will arise. It is probable 
that most people will do this. 

If he thinks that his income will be lower this year than last 
year, then it will probably be to his advantage to make his own 
estimate of what his income will be, and to assess his provisional tax 
on this lower figure. In this case there must be some safeguard 
against those people who will be tempted to postpone their tax 
payments by under-estimating their income. People who under- 
estimate their income by more than twenty per cent will be liable 
to an extra payment designed as a penalty for the late payment. 

In short, the position is that the taxpayer is no longer obliged 
to make an estimate of his income, but if he thinks that it is to his 
advantage to do so, then the estimate which he makes must not be 
grossly inaccurate in his own favour. 

If a man thinks that his income is likely to be greater this year 
than last year, he can, if he likes, pay his provisional tax on the 
basis on his last year’s income. Or, if he prefers, he can submit his 
own higher estimate and pay on that basis. But in either case there 
is no question of any penalty. 

As I have said before, the only occasion when there is any 
question of a penalty is where a taxpayer under-estimates his in- 
come downwards by more than twenty per cent, i.e., when he chooses 
to provide an estimate which turns out to be very inaccurate and 
favourable to himself. 

These changes have all been designed with the object of helping 
taxpayers who are required to pay provisional tax. They should 
bring about a considerable simplification and will, I believe, be a 
real advantage to the business community. 

Assessment forms sent out in future will explain the detail of 
this matter. 

Provisional tax does not apply, of course, to people whose 
income is derived solely from salary or wages. 
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DEPRECIATION WHERE PLANT USED PARTLY FOR 
PRODUCING ASSESSABLE INCOME 


A dairy farmer purchased a car in January 1949 at a cost of 
£896. The car was used only party for the purpose of producing 
assessable income. For the year ended 30 June 1949 the amount of 
depreciation allowed as a deduction was calculated as follows :— 


Motor car, at cost (January 1949) ae .. £896 
20% initial depreciation (s. 57A) on -. 179 £179 


717 
Normal depreciation (s. 54) oe Xs * 45 45 


£672 


Deduct pursuant to s. 61 .. - os oe 74 


Allowed as a deduction ws “* bie £150 


The above allowance of £150 was thus made on the basis that, in 
the relevant period, the car was used as to two-thirds for business 
purposes. In the following year ended 30 June 1950 the Commissioner 
decided that the car was used in that year to an equal extent for 
business purposes and for private purposes and he allowed a deduc- 
tion of £50 for depreciation as follows :— 

Value of car at 1 July 1949 (cost £896, less saan man 
“otherwise allowable” £224) .. 
Depreciation at 15% per annum on reducing balance os 


Allowed as deduction: 4 of £100 — £50. 


The taxpayer contended in effect that the Commissioner in mak- 
ing his assessment erred, in that he made his calculation under 
s. 56 (1) (a), not on the ‘‘depreciated value’’ of the car as defined in 
s. 62, namely £746 (cost £896, less depreciation previously allowed 
£150), but on another figure, namely £672. It was further contended 
that, in view of the Commissioner’s decision that half the use of the 
ear was for business purposes, the deduction properly allowable was 
£56 as follows :— 


“Depreciated value” (s. 62) _ - oe .. £746 
Depreciation at 15% “e - “ = o 2a 


£634 


Allowable as deduction: 4 of £112 — £56. 


Decision: Claim disallowed as, although ‘‘the deduction otherwise 
allowable’’ as referred to in s. 61 was £112, there were no grounds for 
the allowance of any greater part thereof than the £50 which the 
Commissioner thought proper to allow. 3 C.T.B.R. (N.S.) Case 33. 
**It will be noticed that, in a case appropriate for the application of 
this section, the only depreciation allowable as a deduction is that 
‘part of the deduction otherwise allowable ...as in the opinion of the 
Commissioner is proper.’ The section does not prescribe any formula 
by which the Commissioner shall determine mathematically the ‘part 
of the deduction otherwise allowable’ and I do not think that in this 
case the Board should exercise its powers under s. 193 if it finds that 
the Commissioner’s opinion of what is a proper deduction is founded 
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on a reasonable basis. The basis of calculation shown on the adjust- 
ment sheet accompanying the notice of assessment is consistent with 
an assumption that, as the car had been used partly for business and 
partly for private purposes prior to 1 July 1949, it would have 
suffered depreciation due to both types of use. In these circumstances, 
it would not be unreasonable to assume that the depreciated value of 
the car at the beginning of the year ended 30 June 1950—using the 
term ‘depreciated value’ in its usual sense, and not in the restricted 
sense as defined in s. 62 (1)—would be the original cost less deprecia- 
tion due to both types of use. Such a depreciated value was the 
figure upon which the Commissioner based his calculation of deprecia- 
tion for year under review. Having calculated this depreciation at 
the standard rate applicable to the case, he apportioned it—fifty 
per cent to use for producing assessable income and fifty per cent to 
use for private purposes—and determined an allowable deduction 
accordingly. The basis of division for usage (fifty per cent) is not 
now challenged by the taxpayer, and I cannot think that the basis 
of calculation adopted by the Commissioner, consistent as it is with 
the general principles of the Act, was other than a proper and 
reasonable basis to adopt in the cireumstances’’—per Mr. R. A. Cotes. 

With great respect, it is submitted that, for the reasons stated 
and illustrated in Commonwealth Income Tax Law and Practice, 3rd 
edition, para. [1162], s. 61 is defective. In the above case, it was 
common ground that the depreciated value was £746, and that if the 
ear had, in the year of income, been used wholly for business pur- 
poses, the deduction allowable for depreciation would have been 
fifteen per cent of £746 = £112. It was further agreed that the motor 
car was used to an equal extent for the purpose of producing assess- 
able income and for private purposes. In this set of facts, it would 
seem to follow that the proper allowance under s. 61 is £56 and not 
£50, which would have been the correct sum if the draftsman had 
earried out the intention of the Legislature. It is submitted that, in 
exercising his opinion under s. 61, the Commissioner is not authorised 
to cross the border-line between construction and re-construction. 


QUALITY OF SUM INCLUDED AS INTEREST 
IN COMPENSATION AWARD 


Pursuant to a claim for compensation under the Public Works 
Act 1928 (N.Z.) for certain lands taken from him by the Crown, the 
Compensation Court awarded taxpayer (a) £47,000 as the amount of 
compensation to be paid in respect of the taking of the said lands, and 
(b) interest thereon at the rate of four per cent per annum, calculated 
from 1 April 1947 until payment, on the amount for the time being 
unpaid. The Crown duly paid the sum of £47,000 plus £4202 caleu- 
lated as directed. The Commissioner claimed that the sum of £4202 
was assessable income of the year of receipt, as being either interest 
or income within the meaning of s. 79 (1). 

Held: The sum of £4202 was liable to tax. C. of T. (N.Z.) v. 
Marshall (22 December 1952. Court of Appeal). 

It is instructive to note the differing grounds in the judgments of 
the three members of the Court of Appeal for their decision reversing 
the judgment of O’Leary, C.J. (5 A.I.T.R. 331) in the Supreme 
Court. The Chief Justice had held that the Compensation Court had 
no power to allow interest and that the award was of a total sum 
as compensation or damage in which a ecaleulation of interest was 
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embodied solely as a means of computation, so that no part of the 
sum awarded was liable to tax. In allowing the Commissioner’s appeal 
from that decision, Northcroft, J., thought that the Compensation 
Court did have power to award interest as such, so that the sum of 
£4202, having been awarded as interest, was taxable accordingly. 
Finlay, J., held that the Compensation Court could not award interest, 
but he said that, whilst the sum of £4202 was compensatory in char- 
acter, its true quality was that of ‘‘income.’’ Cooke, J., thought that 
it was immaterial whether or not there was power to award interest 
as such and it was his view that the form of the award was such that 
the essential quality of the sum of £4202 was that of ‘‘interest’’ in its 
true sense. 


WIDOW AND DAUGHTERS OF DECEASED PARTNER 
HELD TO BE MEMBERS OF A PROFESSIONAL 
PARTNERSHIP 


The partnership agreement of a firm of patent attorneys pro- 
vided that upon the death of a partner his interest would cease, but 
that the surviving partners would admit as partners the widow and 
adult daughters of the deceased and pay them specified sums out of 
the partnership earnings. One of the partners died and his widow 
and three adult daughters replaced him in accordance with the agree- 
ment. The ladies contributed neither services nor capital to the 
partnership. Held, the widow and daughters, who shared both income 
and losses, were, in fact, members of the partnership, and all partners 
should be assessed on that footing (No. 41 v. Minister of Nat. Rev., 


[1952] Can. T.C. 209). 
TRAVELLING EXPENSES 


Employee going from one place of employment to another 

Taxpayer was a salaried employee of a city accountant. At the 
same time he held an appointment as a part-time lecturer at a Univer- 
sity where he lectured two nights a week. On the days concerned he 
brought his car to the city and used it in going from his employer 
accountant’s office to clients’ business premises and in getting to the 
University where he gave his lectures. He claimed a deduction of £11 
in respect of car expenses as being expenditure incurred in earning 
income derived from the University. The total car expenses, consist- 
ing of running expenses, insurance and depreciation, amounted to 
£112. Total mileage for the year was 4000 miles and, during fourteen 
weeks of the year when he held the University appointment, taxpayer 
travelled an average of eighteen miles per week from his employer’s 

clients’ premises to the University. 
252 (18 « 14) 





Decision: Claim allowed to extent of £7, being 
4000 


of £112. 2 C.T.B.R. (N.S.) Case 59. ‘‘The taxpayers in F.C. of T. v. 
Green (1950), 4 A.I.T.R. 471, In re Income Taz Acts 1903, 29 V.L.R. 
298, and the case dealt with by No. 2 Board (1 C.T.B.R. (N.S.) Case 
76), were not employees, as the taxpayer is in this case, but in each 
of those cases the exception relating to private expenditure was 
existent, yet in each*case the travelling expenses between two places 
where income-earning activities were carried out were allowed as 
deductions. I cannot see that any different view can be taken in the 
case of an employee who has two employers and incurs expenditure in 
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travelling between his two places of employment, or, in other words, 
between two places of income-earning activities. Such an expenditure 
cannot be of a private nature any more than the expenditure of a 
similar type incurred by the taxpayers in the cases cited’’—per 
Mr. A. Fletcher. 


Employee’s hotel expenses incurred on transfer from one 
place of employment to another 


A State public servant who was transferred from a country town 
to a capital city was paid in accordance with regulations two-thirds 
of expenses incurred by him on account of board and lodging for 
himself and wife during part of the period prior to his obtaining a 
permanent residence in the city. The amount was included as assess- 
able income and taxpayer claimed a deduction of a corresponding 
amount under s. 51 (1). . 

Decision: Claim allowed. 2 C.T.B.R. (N.S.) Case 57. ‘*‘The ex- 
penses reimbursed to the taxpayer by his employer, namely £20, 
amounted to two-thirds of his actual expenditure during the eight 
weeks in question. The remaining one-third was equivalent, more or 
less, to the taxpayer’s ordinary household expenditure had he been 
living in his own home. Therefore, the sum of £20, being the proved 
amount of the extraordinary or extra expense of living at hotels, 
boarding houses, ete., over and above what would have been the 
ordinary home living expenses of the taxpayer (assuming that he had 
had a home and was away from it) is deductible as claimed’’—per 
Board No. 3. 


Travelling expenses of members of Parliament 


Taxpayer was a member of a State Parliament, a Minister of 
the Crown and a company director. He claimed deductions totalling 
£558, principally in respect of travelling and entertainment expenses. 
The Commissioner allowed £100 to cover various expenses incurred as 
a member of Parliament, but allowed nothing in respect of taxpayer’s 
position as a Minister of the Crown. The State made no entertainment 
allowance to its Ministers, but taxpayer claimed for an estimated £4 
per week. The taxpayer received some recoupment of expenses in- 
curred in travelling on Government business and the Commissioner 
allowed a deduction equivalent to the allowance so received ; taxpayer 
claimed a further deduction for estimated additional expenditure on 
travelling. 

Decision: Claim disallowed as taxpayer failed to discharge the 
burden on him of proving that the assessment was excessive. 
3 C.T.B.R. (N.S.) Case 28. 


Where allowance made by employer 


Upon his appointment as a country bank manager, taxpayer pur- 
chased a car as he considered it essential to satisfactory performance 
of his duties. He had authority to hire cars for business purposes at 
the bank’s expense; if he chose to use his own car while engaged on 
the bank’s business, he was allowed ninepence per mile in respect of 
such usage. On the basis of the regulation rate, he received £15 in 
year ended 30 June, 1949, which was treated as assessable income; a 
deduction of £15 only was allowed as against a-claim by taxpayer for 
two-thirds of running expenses, ete., and depreciation. 


Decision: Commissioner’s assessment confirmed. (3 C.T.B.R. 
(N.S.) Case 23.) 
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Travelling expenses from residence to business 


Because of illness and physical disabilities taxpayer had to travel 
by car to and from his place of employment. He claimed a deduction 
equivalent to a proportion of the excess of the cost of running his car 
(including depreciation) over what it would have cost him in travel- 
ling by ordinary public transport. 


Decision: Claim disallowed as the expenses involved were wholly 
of a private nature. 3 C.T.B.R. (N.S.) Case 27. 


Oversea travelling expenses by University lecturer 


Taxpayer held a salaried appointment in the Faculty of Medicine 
of a University and as such he was also a member of the Honorary 
Staff of a particular hospital. He was not engaged in private practice 
as a medical practitioner. In 1949 the University, on taxpayer’s 
request, granted him leave of absence on full salary to enable him to 
go abroad in order to keep up-to-date with modern medical develop- 
ments in his specialised field; the University also made him a grant 
of £340 towards the cost of an extension of his trip to the United 
States. The amount of the grant was included in taxpayer’s assess- 
able income and the Commissioner allowed a deduction of a corres- 
ponding amount as for travelling expenses, but he refused to allow 
any deduction in respect of the excess of the travelling expenses over 
the grant received. 

Decision: Taxpayer’s objection disallowed. 2 C.T.B.M. (N.S.) 
Case 58. ‘‘The trip was planned and undertaken on the initiative of 
the taxpayer himself, possibly because he felt that the information to 
be acquired would assist him in the discharge of the duties of his 


position, but certainly not because it was necessary for him to gain 
the information in order to hold his p»sition or to earn his income. 
The income would have continued, and his position would have been 
just as secure, if the trip had not been undertaken at all’’—per Board 
No. 2. 


COMPENSATION PAID TO EMPLOYEES FOR INJURIES— 
WHEN INCURRED 


In James Spencer & Co. v. I.R. Comrs. (1950), 32 T.C. 111, it 
was held that, for U.K. Excess Profits Tax purposes, no deduction was 
permissible to a self-insured employer in respect of claims arising out 
of injuries sustained by employees until a claim was admitted by the 
employer or, if disputed, until it was determined by a competent 
Court. 


PRIVATE COMPANY PROVIDENT FUND 


Payments for benefit of directors of private companies 


In October 1946 taxpayer, a private company, established a staff 
provident fund to which the company made voluntary contributions 
of an amount not less than 24 per cent of each member’s weekly 
salary, such contributions being used to pay premiums falling due on 
life policies effected on each member’s life. The retiring age for male 
employees was sixty-five years. A policy for £2128 was effected on the 
life of the managing director, who was sixty-one years at the date of 
establishment of the fund, and whose salary in the relevant years 
was £1616 and £2050 respectively ; in respect of this policy the com- 
pany paid £500 p.a., of which the Commissioner allowed only £200 p.a. 
under s. 79, on the ground that the remaining £300 each year was 
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provided as a benefit for the managing director (who held about 
one-quarter of the issued capital) as a shareholder. 


Decision: There were special circumstances warranting the allow- 
ance of the full £500 each year. 2 C.T.B.R. (N.S.) Case 62. 


Pension paid by private company to former shareholder-employee 


During income years 1947 and 1949 a private company made 
payments of £452 and £833 respectively to or on behalf of A, an ex- 
employee, who at one time was a director and shareholder, and was a 
brother of shareholders holding between them more than seventy-five 
per cent of the shares. In 1943, when A was employed as a representa- 
tive of the company at £4 p.w., he became mentally affected. In 1947 
a provident fund was established for the benefit of employees, but A 
was not brought in as a member; instead, it was decided that A should 
be paid about £8 p.w. as from January 1943, advances previously 
made between 1944 and 1947 to be taken into account. In and from 
1947 the company provided benefits by way of pensions for its 
employees who were too old to obtain adequate benefits from the 
provident fund. 

Decision: Company’s claim allowed (under s. 51 (1) for income 
year 1947 and under s. 78 (1)(c) for income year 1949, being the 
sections relied on in the notices of objection) to the extent of £130 in 
each year. 2 C.T.B.R. (N.S.) Case 62. 


COMPENSATION PAID FOR DESTRUCTION OF SUGAR 
CANE CROP 


In I.R. Comr. v. Illovo Sugar Estates Ltd. (1950), 17 8. Af. T.C. 
387, portions of the taxpayer’s canefields were requisitioned by the 
military authorities, with the consequence that the cane ratoons from 
which future crops would have been obtained were destroyed. The 
compensation received in respect of such destruction was held to be a 
non-assessable capital receipt. Section 36 of the Commonwealth Act 
would not apply to such compensation (F.C. of T. v. Wade (1951), 
5 A.I.T.R. 214). Where, however, there is a sale or other disposition 
which includes cane ratoons, the value thereof would be included in 
the vendor’s assessable income under s. 36. In fact, it was authorita- 
tively stated during the passage of the Principal Act in 1936 that 
the purpose of including ‘‘crop-stools’’ in s. 36 was to cover the case 
of a sale of a canefield. 

A pastoral property was partially destroyed by fire in respect of 
which a State Railway Department paid heavy compensation. In- 
cluded in the compensation was a sum paid for the destruction of the 
root growth of the pastures. The Department, on objection, agreed 
that this sum was a non-assessable capital receipt. Support for this 
view is derived from the above-mentioned subsequent South Afriean 
decision. In both instances, the amount paid constituted compensa- 
tion for the loss of portion of the taxpayer’s ‘‘income-producing 
machine.”’ 


DEDUCTION OF PAYMENTS TO RELATIVES 
Payments by way of share of profits 


Taxpayer and his adult son, who had been managing taxpayer’s 
grazing property, entered into an arrangement whereby the son pur- 
chased one-third of taxpayer’s land, which was leased back to tax- 
payer. The son undertook, for a period of five years, sole responsibility 
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for running the combined properties on behalf of the taxpayer, whose 
health precluded him from working. The son was to receive a salary 
of £300 per annum and one-third of the net profits. Taxpayer retained 
full ownership of live stock and plant. For year of income ended 
30 June 1949 the son’s share of profits was £3555. In addition to the 
son’s salary and share of profits, taxpayer, after the end of the year, 
granted his son a bonus of £1500. The Commissioner, acting under 
s. 65, allowed taxpayer a deduction of £1200 in respect of payments 
to the son. 


—=— 


Decision: Claim allowed to the extent of £3855, being the sum of 
son’s salary and share of profits. 2 C.T.B.R. (N.S.) Case 87. 


‘‘The real issue is whether the payments which became due to 
the son were reasonable in amount. This involves a consideration, 
not only of the work performed by the son, but of the whole of the 
rights and obligations of the taxpayer and his son arising out of the 
arrangements outlined above....Under the arrangement outlined 
above the son brings in one-third of the total land, including several 
valuable bores, and assumes full responsibility for running the busi- 
ness. The taxpayer is not required to perform any duties and, were 
it not for the fact that the taxpayer owned the whole of the stock and 
plant, I should have been inclined to the view that the arrangement 
was in favour of the taxpayer and that the son’s share in the profits 
was, if anything, less than it should have been. On the evidence the 
arrangement was not a sham and, in the circumstances, I am of the 
opinion that the arrangement entered into between the taxpayer and 
his son was fair and reasonable. It follows from this that any pay- 
ments becoming due thereunder would also be fair and reasonable 
and that the total of £3,855 (salary plus share of net profits) does 
not, in the circumstances, exceed a reasonable amount’’—per Mr. 
A. C. Leslie. Referring to the bonus of £1500 the same member said: 
‘*T eannot see anything in the evidence to demonstrate that such a 
payment satisfies the conditions of s. 65 (1). As stated above, the son 
received his fair share of the increased price of wool under the terms 
of his agreement with the taxpayer and I am of the opinion that, 
without special circumstances, the payment of any sum over and 
above salary, plus one-third of the net profits, would not be 
reasonable. ”’ 


Payments becoming due in the year of income 


During year ended 30 June 1947 taxpayer paid to or on behalf 
of his adult daughter a sum of £210, at the rate of £5 per week, for 
assisting him in his employment at a salary of £7 per week, during a 
period of about forty-two weeks in the year ended 30 June 1947, in 
the capacity of secretary of a manufacturing company. Taxpayer 
received his salary in a lump sum in the following year of income 
ended 30 June 1948 and he claimed a deduction for that year of the 
sum of £210 paid to his daughter. 


Decision: Claim disallowed. 2 C.T.B.R. (N.S.) Case 86. ‘‘There 
is an abundance of authority which establishes the view that expendi- 
ture is not deductible under s. 51 (1) if it is not ineurred in the 
relevant year of income and this authority is, of course, sufficient to 
support the view that expenditure not incurred in the year of income 
is not expenditure which consists of or includes any ‘payments be- 
coming due in the year of income,’ within the meaning of s. 65 (1) ’’— 
per Mr. R. R. Gibson. 
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In 12 C.T.B.R. Case 48 the taxpayer banked sums to the credit of 
his four infant children aged between ten and fourteen years. The 
taxpayer was trustee for these savings bank accounts. He carried on 
a poultry and dairy-farming business in which the sons assisted. The 
taxpayer claimed a deduction under s. 65 (1) of the sums so banked. 
Held, claim disallowed, because the sums were not paid to the tax- 
payer’s sons and, even if they had been, were not ‘‘payments be- 
coming due’’ in the year of income by the taxpayer to his sons. 


SALE OF DESIGNS BY INVENTOR 


The taxpayer was the controlling shareholder of a company 
manufacturing novelties. In 1944, for the first time, he registered 
two designs and later sold his interests in the designs to the company 
for outright payments of $14,700. On the evidence, the taxpayer was 
not carrying on the vocation of an inventor and the two ideas, the 
subject of the designs, were isolated transactions outside the course 
of his ordinary activities. Held, the sum received was a non-assessable 
capital receipt (No. 63 v. Minister of Nat. Rev. (1952), 7 Can. Tax 
A.B.C. 10). 


LIABILITY INCURRED BUT NOT DISCHARGED IN 
PREPARING LAND FOR AGRICULTURE 


By agreement dated 26 March 1946 a contractor agreed with the 
taxpayer landowner to clear certain land of timber so as to make the 
land arable. The contractor was to be entitled to the timber and 
taxpayer was to pay him £2 10s. per acre cleared. Taxpayer claimed 
that in May 1946, before the work was begun, the parties orally varied 
the terms; thereafter the contractor cleared 124-1/6th acres by 
30 June- 1947 and, prior to that date, taxpayer paid to the contractor 
£700 and to a creditor £45. On 30 June 1947 a new written agreement 
was made between the parties. The new agreement provided that it 
should be deemed to have operated from March 1946 and stated that 
it was in confirmation of a previous oral agreement. By it the tax- 
payer sold and the contractor purchased the timber on the land for 
£10 per acre, payable monthly on the basis of land cleared; and the 
taxpayer agreed to pay the contractor at the end of each month £16 
per acre for each acre rendered arable during that month. A letter 
dated March 1947 from taxpayer to the contractor was produced by 
the Commissioner; the letter was to the effect that, subject to certain 
conditions, taxpayer was prepared to pay £6 per acre cleared. For 
the year ended 30 June 1947 taxpayer claimed a deduction under 
s. 75 of £1986, being £16 per acre for 124-1/6th acres cleared in that 
year. For the year ended 30 June 1948 the deduction claimed was 
£1216, being £16 per acre for 76 acres cleared in that year. The sum 
of £1986 comprised £745 paid to or on behalf of the contractor by the 
taxpayer and £1241 set off against the value of timber purchased by 
the contractor. Taxpayer had not paid the contractor the sum of 
£1216 claimed for 1948 because of disputes between them. 


Decision (Messrs. J. A. Nimmo and R. A. Cotes, Mr. H. H. 
Trebilco dissenting) : Taxpayer’s claims upheld. (i) The agreement 
of 30 June 1947 was a valid contract which operated in respect of 
both years, there being no evidence that the agreement had been 
repudiated or terminated by either party. (ii) By virtue of the 
agreement the taxpayer was under a liability presently incurred and 
due in respect of each sum claimed and such sums were accordingly 
‘‘expenditure incurred’’ within the meaning of s. 75, although the 
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liability for 1947 was only partially discharged and that for 1948 
had not been discharged. 2 C.T.B.R. (N.S.) Case 67. ‘‘It having been 
laid down by the High Court in numerous cases (see the remarks of 
Latham, C.J., in Emu Bay Railway Company Limited v. F.C. of T. 
(1944), 71 C.L.R. 596, at p. 606, that the words ‘outgoings incurred’ 
include a liability presently incurred and due though not yet dis- 
charged, the contention for the Commissioner that the taxpayer was 
not entitled to a deduction in excess of what he had already paid to 
or on behalf of the contractor must fail. In our view the words 
‘outgoing... incurred’ in s. 51 of the Act have the same meaning as 
‘expenditure incurred’ in s. 75’’—per Messrs. J. A. Nimmo and 
R. A. Cotes. 


Land purchased in fallow 


Taxpayer purchased farming land at £30 per acre. Some of the 
land was in a state of fallow, but no special mention of such fallow 
was made in the contract of sale. However, a deduction was claimed 
under s. 75 (1) (d) of a sum calculated at £2 per acre of fallow. 

Decision: Claim disallowed, as the sum was not expenditure in- 
curred by taxpayer in the preparation of land for agriculture. (3 
C.T.B.R. (N.S.) Case 18). ‘‘No doubt the vendor of such land has 
incurred expenditure in the preparation of the land for agriculture, 
but the purchaser does no more than to purchase the land in the 
prepared condition. He does not, himself, incur expenditure in the 
preparation of the land for agriculture’’ (per Board No. 2). 


PAYMENT BY EMPLOYER OF LIFE ASSURANCE 
PREMIUMS ON BEHALF OF TAXPAYER 


The taxpayer, a medical practitioner, who had entered the U.K 
National Health Service Scheme, exercised an option under which 
the Minister of Health made payments to him equal to eight per cent 
of his remuneration as a contribution towards the maintenance of a 
policy of assurance which the taxpayer held. 

Held, the contributions were assessable income of the taxpayer 
(Hawkins v. Leahy, [1952] 2 All E.R. 759). ‘‘It is an annual pay- 
ment in the nature of income, made by the Minister by agreement. It 
seems to me, therefore, that what is here in question is income arising 
out of that agreement’’ (per Harman, J., at p. 763). 


PREMIUM ON SURRENDER OF LEASE 


B, who held a ten-year lease of premises, granted a sub-lease to C 
for five years from 5 March 1938. B died and taxpayer, being entitled 
under B’s will to the interest in the head-lease absolutely, obtained a 
transfer thereof. Subsequently C, at or about the time his sub-lease 
expired, acquired the freehold of the premises. Taxpayer then agreed 
with C to surrender the head-lease for a consideration of £700. 


Decision: The sum of £700 was assessable as being consideration 
for the surrender of a lease. 3 C.T.B.R. (N.S.) Case 37. 


TRUSTS FOR UNMARRIED MINORS 


Trust “in respect of any income” 

X had a life-interest in the income from an amount of £5000. In 
1930 X created a trust in favour of her infant daughter whereby the 
above-mentioned income was to be held by a trustee for her daughter; 
the moneys representing such income were to be invested and income 
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from that investment was in turn to be reinvested and the funds so 
accumulated were to be paid to the daughter upon her attaining 
twenty-five years of age. For the year ended 30 June 1946 the net 
income from the invested and reinvested funds was £158, which the 
Commissioner assessed to tax in terms of s. 102 (1)(b) of the 1936- 
1946 Act. 

Decision: Commissioner’s assessment confirmed, as X had created 
a trust ‘‘in respect of any income’’ within the meaning of s. 102. 
2 C.T.B.R. (N.S.) Case 65. 


PROPERTY ACQUIRED FOR DUAL PURPOSE INCLUDING 
PROFIT-MAKING BY SALE 


In Marshall Industries Ltd. v. IR. Comr. (1951), 17 S. Af. T.C. 
378, the taxpayer acquired shares in another company in order to 
make a profit by selling some of them and also in order to obtain a 
controlling interest in the second company by retaining the remainder 
of the shares. Notwithstanding this dual purpose, the taxpayer was 
held to be assessable on the profit arising from the sale of the shares. 


PROPERTY ACQUIRED FOR PROFIT-MAKING BY SALE 


The taxpayer bought a house property in November 1938. In 
January-June 1940 he demolished the house, and erected a block of 
flats on the land. In November 1940 he sold the property and realised 
a profit of £1727, on which he was assessed. He had previously bought 
and sold three properties with a profit-making objective, and he 
returned these profits for income tax purposes. These three sales had 
been made within comparatively short periods, and in two instances 
the taxpayer had carried out building operations. Held, on the facts, 
profit assessable under s. 26 (a) (12 C.T.B.R. Case 9). 


WHETHER SHARES ACQUIRED FOR PROFIT-MAKING 
BY SALE 


A group of four shareholders in a company in liquidation 
acquired all the shares from other shareholders at an average cost of 
13s. 9d. each. The company then sold its business to a new company 
for an amount equal to the old company’s paid-up capital and the 
liquidator paid to the shareholders the fully paid-up value (£1) of 
their shares. The group thereby received 6s. 3d. per share more than 
the average cost of the relevant shares. They immediately reinvested 
the money in shares in the new company. Disputes arose as to the 
management of the company. An unexpected offer of £2 5s. per share 
for the whole of the issued shares was received by the group and 
accepted, so that each shareholder made a further profit of £1 5s. per 
share within six months of the original acquisition. There was 
evidence that the group’s intention had been to continue running the 
business. Board No. 2 decided that no part of the profit of £1 11s. 3d. 
per share was assessable under s. 26 (a) (2 C.T.B.R. (N.S.) Case 81). 


EXEMPTION ON CERTAIN INTEREST PAID OUTSIDE 
AUSTRALIA 


Section 25 (2) provides that interest upon money secured by 
mortgage of any property in Australia shall not be deemed to be 
derived from a source in Australia where (a) the interest was paid 
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outside Australia; (b) to a non-resident of Australia; (c) on deben- 
tures; (d) issued outside Australia (e) by a company. The whole of 
the five conditions must apply in order to avoid the artificial attribu- 
tion of source provided by s. 25 (2). 

‘‘A’’ Pty. Ltd., a resident of Australia, issued two debentures 
for £95,000 each to the taxpayer, a non-resident of Australia. The 
two instruments were executed in London by the local attorney of 
‘*A’’ Pty. Ltd. These debentures were declared to be ‘‘the primary 
and principal security’’ for the payment of the moneys secured. By 
way of collateral security ‘‘A’’ Pty. Ltd. executed a mortgage of 
property situated in Australia. Interest and principal were, under a 
covenant in the debentures, payable in London. The Board of Review 
(12 C.T.B.R. Case 7) held that the interest was within the exception 
contained in s. 25 (2), i.e., the interest was not deemed by s. 25 (2) 
to have been derived from a source in Australia. Does it follow that 
interest is automatically exempt because all the five conditions im- 
posed by the exception are fulfilled? Counsel for the Commissioner 
contended that s. 25 (2) went no further than to attribute an Aus- 
tralian source to the mortgage interest specified, while the paren- 
thetical clause merely operated to prevent such an artificial attribution 
of source to the debenture interest specified, and left the question as 
to the source of such debenture interest to be determined on the facts 
of each case. It was unnecessary for the Board of Review to express 
any opinion on this point as on the facts of the instant case, and on 
the authority of Broken Hill South Ltd. v. C. of T. (N.S.W.) (1937), 
1 A.I.T.R. 106, the debenture interest was not derived from a source 
in Australia under the general provisions of the Act. 


VALUE OF BOARD AND QUARTERS TO RESIDENT 
MEDICAL OFFICER 


A resident medical officer of a hospital was entitled to meals and 
quarters (a shared room) at the hospital; the Commissioner assessed 
the value thereof at £2 2s. per week. On review of taxpayer’s objec- 
tion, the Board considered that that valuation was justified for full 
board and quarters but, on the basis that taxpayer had one meal in 
four away from the hospital, the Board reduced by one-quarter the 
assessable value of 31s. 6d. per week attributable to board. 2 C.T.B.R. 
(N.S.) Case 83. 


RESIDENTS OF PAPUA 


For many years prior to his retirement therefrom in 1940 tax- 
payer served in Papua in the Papuan Civil Administration. Upon 
retirement he acquired a rubber plantation upon which he resided 
with his family until he and his family were evacuated to Australia 
in January 1942. After the war he returned in May 1946 to’ his 
plantation in Papua. Taxpayer claimed that, by virtue of s. 7, a 
pension received from the Papuan Superannuation Fund was not 
assessable income of years ended 30 June 1943, 1944 and 1945 during 
which he was in Australia. 

Decision (Messrs. R. R. Gibson and A. C. Leslie, Mr. F. C. Bock 
dissenting) : Taxpayer was not during the relevant years a resident 
of Papua within the meaning of s. 7. 3 C.T.B.R. (N.S.) Case 7. 
‘*Rogers v. Inland Revenue (1879), 1 Tax Cases 225, and Slater v. 
Comr. of Taxes (N.Z.), 4 A.1.T.R. 249, are clearly departures (and 
apparently the only departures) from the general rule that a person 
is not a resident of a country in a given year (whether it be the year 
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of assessment or the year of income) unless he was present in that 
country during some part of the year, but the decisions in those cases 
are certainly not available to assist the claims of the taxpayer in the 
present case because special circumstances such as those regarded as 
justifying the decisions did not exist in the present case. The common 
features of the special circumstances in the two cited cases are that, 
in each case, the appellant, during his absence from his native coun- 
try, had in that country a permanent home in which his wife and 
family lived and had no residence elsewhere. In the present case the 
position, by contrast, is that, throughout the three years of income 
under review (forming part of the period of nearly four and a half 
years during which he was absent from Papua), the taxpayer (1) 
was, admittedly, a resident of (the continent of) Australia, (2) had 
his home in Australia in one place or another and lived in it with his 
wife and family, (3) worked continuously in Australia as an employee 
of the Commonwealth Government, and (4) had no home available to 
him, for use as such, in Papua’’—per Mr. R. R. Gibson. 


EXPENDITURE INCURRED IN ANTICIPATION 
OF RESUMPTION OF BUSINESS 


To enable him to go abroad, taxpayer ‘‘leased’’ his manufactur- 
ing business to an employee for two years from 1 November 1947. 
Upon a claim for a deduction in respect of travelling expenses it was 
established that the expenditure was incurred (in anticipation of 
taxpayer’s resumption of business on 1 November 1949) mainly for 
the purpose of improving methods of manufacture and of introducing 
new methods of manufacture, including the acquisition of plant for 
those purposes. Taxpayer’s income of the relevant period consisted of 
rent fromthe lessee of his business. 

Decision: The expenditure was not incurred in the course of 
production of taxpayer’s income from rent and, in any event, the 
major part thereof was expenditure of a capital nature. 2 C.T.B.R. 
(N.S.) Case 60. ‘‘On these facts it will be seen that so much of the 
expenses of the taxpayer’s trip to the United Kingdom as was in- 
curred for business purposes was incurred when he was not carrying 
on business at all. Hence, on the principle of the decision in Amal- 
gamated Zinc (De Bavay’s) Ltd. v. F.C. of T., 54 C.L.R. 295, the 
expenditure in question was not incurred in gaining or producing 
the taxpayer’s assessable income of the year of income. The sources 
from which the taxpayer’s assessable income (consisting only of rents) 
arose included no operations in the course of which the expenditure 
was incurred; it was an expenditure independent of the production 
of income, not an expenditure in the course of its production (ibid., 
per Dixon, J., at p. 310)’’—per Board No. 1. 


PREMIUM PAID ON LIFE POLICY ACQUIRED TO QUALIFY 
FOR APPOINTMENT AS AUDITOR 


To qualify for appointment as auditor of a life assurance com- 
pany a member of a firm of accountants took out an assurance policy 
with the company on the life of the youngest partner. It was agreed 
among the partners that the firm would pay the annual premiums; 
that the member should hold the policy in trust for all partners; but 
that if it became unnecessary for the member to hold the policy as a 
qualification or upon maturity of the policy, whichever happened 
first, the partner upon whose life the policy was effected or his heirs 
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might have the policy transferred to him or them upon payment to the 
firm of an amount equal to the premiums paid by the firm. A claim 
for deduction of the premium paid during year ended 30 June 1948 
was denied by the Commissioner. 

Decision: Although the premium was an outgoing necessarily 
incurred in carrying on business for the purpose of producing assess- 
able income it was, nevertheless, an outgoing of a capital nature so 
that it was not an allowable deduction under s. 51 (1). 2 C.T.B.R. 
(N.S.) Case 88. ‘‘We think that acquisition of the asset in question 
by payment of annual premiums, which is the ordinary way by which 
such an asset is acquired, cannot alter the nature of the payments. 
They represent expenditure made to acquire a capital asset and, in 
consequence, are themselves of a capital nature. A further reason 
why we consider that the expenditure is of a capital nature is that, 
having been incurred to enable a member of the firm to qualify for 
the appointment concerned, it represents expenditure for the enlarge- 
ment of the ‘profit-yielding subject’ of the firm and not expenditure 
incurred in the process of the functioning of that subject’’—per 
Board No. 2. 


FEES EARNED BY BARRISTER ON BRIEF IN 
NEW GUINEA 


Early in 1947 a barrister, practising in Sydney, agreed to go to 
New Guinea in the role of prosecutor for the Commonwealth in cer- 
tain war crimes trials. He was in New Guinea for about ten weeks 
from 8 March 1947 to 17 May 1947 when, on completion of the trials, 
he returned to Sydney and continued the usual practice of his pro- 
fession. Practically the whole of his instructions and documents were 
delivered to him in New Guinea, where the trials were conducted and 
all witnesses were interviewed. Taxpayer received his fees, calculated 
at a fixed sum for each sitting day, during the subsequent year of 
income ended 30 June 1948. Upon a claim that the fees were exempt 
in terms of s. 7 (1)—Decision: Claim disallowed (by majority). Per 
Messrs. R. R. Gibson and F. C. Bock, Mr. A. C. Leslie dissenting: A 
barrister’s fees, being honorariums, are not income derived until they 
are received and, accordingly, the relevant fees, having been received 
in a year of income when taxpayer was admittedly not a resident of 
New Guinea, they were not exempt in terms of s. 7. 2 C.T.B.R. 
(N.S.) Case 85. 


ENTERTAINMENT EXPENSES 


As branch manager of a film distributing company, taxpayer 
received a fixed salary, a variable sales bonus and allowances in re- 
imbursement of expenses, including £89 entertaining for the relevant 
year. The Commissioner allowed deductions equal to the amount of 
the allowances. Taxpayer claimed a further deduction of £78 in 
respect of entertaining at the rate of 30s. per week ; the Commissioner 
disallowed the amount of £78. Decision: Claim allowed to extent of 
£52, as the evidence showed that taxpayer spent more on entertaining 
his employer’s customers, thereby incidentally increasing his bonuses, 
than his employer recouped him. 2 C.T.B.R. (N.S.) Case 55. 


Employee’s entertainment expenses 
Taxpayer, a journalist, was engaged as an employee in reporting 


”? 


parliamentary proceedings and gathering news stories ‘‘breaking’’ in 
Canberra. His remuneration comprised salary and an allowance of £4 
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per week, alleged by the employer to be an extra cost-of-living allow- 
ance, but which taxpayer alleged had been agreed at the time of his 
engagement to be partly that and partly an expense allowance. Tax- 
payer claimed to be entitled to a deduction of £78 entertainment 
expenses and £26 rent for workroom. Decision: (i) (Mr. A. C. Leslie 
and Mr. F. C. Bock, Mr. R. R. Gibson dissenting) Claim for entertain- 
ment expenses disallowed. (ii) Claim for room rent allowed (2 
C.T.B.R. (N.S.) Case 56). The taxpayer has lodged notice of appeal 
to the High Court from this decision. 


Golf club subscriptions by solicitor 
A solicitor practising on his own account claimed a deduction 
of club subscriptions on the basis that his membership of such clubs 
benefited him in his practice through his being able to entertain 
clients and to make new contacts there. Decision: Claim disallowed, 
as it had not been shown that the expenditure was to any extent of a 
non-private nature. 2 C.T.B.R. (N.S.) Case 61. 


DONATIONS MADE FOR BUSINESS REASONS 
Lord Mayor’s Olympic Games Fund 


Taxpayer company, whose sole shareholder was a prominent 
Melbourne citizen, claimed a deduction of £105 contributed by it 
to the Lord Mayor’s Olympic Games Fund which was established to 
defray expenses incurred in efforts by the City of Melbourne to secure 
the holding of the XVI Olympiad in Melbourne in 1956. Each of 
three books produced for presentation to members of the International 
Olympie Committee contained a list of sponsors which included the 
name of taxpayer’s shareholder, followed by his designation as tax- 
payer’s chairman of directors. No evidence was adduced as to why 
taxpayer company made the donation. In rejecting the claim (2 
C.T.B.R. (N.S.) Case 89), Board No. 2 said: ‘‘On the face of it the 
insertion does not, in our opinion, advertise the taxpayer or its busi- 
ness. It has none of the characteristics of a business advertisement 
and, in view of the restricted circulation of the books, it could hardly 
be expected to influence the taxpayer’s sales in any way whatever.’’ 


Contribution to establishing bowling club 

Taxpayer company conducted various businesses including an 
hotel, general store, garage and butchery in a country town. The 
company agreed to support the establishment of a bowling club in 
the town as it considered that it would obtain increased custom from 
local and visiting bowlers; accordingly, having supplied goods and 
made payments at the club’s request totalling £667, the company 
resolved in May 1948 that £500 thereof should be treated as a dona- 
tion, but appropriate book entries were not made until the following 
year ended 30 June 1949. In February 1949 land to a value of £100 
was transferred to the club. The company claimed deductions under 
s. 51 (1) of the two sums of £500 and £100 in its return for year 
ended 30 June, 1949. 

Decision: Claims disallowed as (i) the sums were losses or out- 
goings of a capital nature, having been incurred to bring into exis- 
tence an advantage for the enduring benefit of the company’s business, 
and (ii) as to the sum of £500, it was a loss or outgoing incurred in 
year ended 30 June 1948, which was therefore not deductible in year 
ended 30 June 1949. (3 C.T.B.R. (N.S.) Case 22.) 


Supplement to The Australian Accountant—April, 1953 














CURRENT TAXATION 


EDITORS: 
J. A. L. GUNN & R. E. O’NEILL 


PUBLISHED BY BuTTERWORTH & Co. (AusTRALIA) LTD. 





Volume 5 MAY, 1953 No. 11 





THE HIGH COURT’S JUDGMENT ON 
WOOL DISPOSALS PROFITS 


The High Court delivered judgment in Sydney on 13 April 1953 
on a case stated in an appeal by Squatting Investment Co. Ltd. from 
inclusion in its assesable income of a first interim payment under the 
Wool Realisation (Distribution of Profits) Act 1948. 

In 1939 the United Kingdom and Australia entered into a Wool 
Purchase Arrangement whereby the United Kingdom agreed to pur- 
chase the Australian wool clip during the war at a flat rate per pound. 
It was part of the arrangement that Australia should receive a half 
share of any profit accruing from the resale of wool outside the United 
Kingdom. The National Security (Wool) Regulations gave effect to 
the arrangement and required that all wool should be submitted for 
appraisement whereupon it became the property of the Common- 
wealth. The Central Wool Committee constituted under the Regula- 
tions received the moneys representing the price of the wool and 
divided the price among suppliers according to the appraised value 
of their wool. The Committee was also to receive the share of any 
profits arising from the resale by the United Kingdom of wool outside 
the United Kingdom and there was an assured expectation that such 
profits would ultimately be divided among suppliers of shorn wool. 
To this end shorn wool was classified as ‘‘participating’’ and skin 
wool was classified ‘‘non-participating’’, that is, in any profits that 
might be received. 

When hostilities ceased in 1945 the United Kingdom held very 
large stocks of wool, and a new arrangement known as the Disposals 
Plan was agreed upon by the Governments. In terms of this plan a 
Joint Organisation was set up and took over the whole of the United 
Kingdom stocks of wool as at 31 July 1945. The Joint Organisation 
also purchased the 1945-6 wool clip and undertook to buy any wool 
of subsequent clips for which a reserve price was not bid at auction. 
Pursuant to this plan the Wool Realisation Commission was consti- 
tuted in Australia and took over all the functions and powers of the 
Central Wool Committee. The respective Governments contributed to 
the capital of the Joint Organisation and it was part of the plan that 
the proceeds of all sales wherever made by the Joint Organisation 
should be applied in meeting the organisation’s share of operating 
expenses, then in repayment of Government contributions to capital, 
and any profit remaining was divisible equally between the United 
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Kingdom and the Commonwealth. Vast sums of profit were realised 
and in 1948 the Commonwealth Government enacted the Wool Realisa- 
tion (Distribution of Profits) Act, providing for distribution of the 
Commonwealth’s share of profits among the persons who supplied 
wool for appraisement. Pursuant to the last-mentioned Act taxpayer 
company received on 30 November 1949 a sum of £22,851 as an 
interim distribution calculated as a percentage of the appraised values 
of wool supplied by it for appraisement during the seven wool years 
1939-40 to 1945-6 inclusive and listed as ‘‘participating’’ wool. On a 
case stated :— 

Held (McTiernan, Williams, and Webb, JJ., Fullagar and Kitto, 
JJ., dissenting): The amount of £22,851 was a gift which was not 
liable to income tax. 

Per McTiernan, Williams, and Webb, JJ.: The amount was not a 
bounty or subsidy within the meaning of s. 26 (qg). 

Per Fullagar and Webb, JJ.: The amount, though a voluntary 
payment, was income with the identity of proceeds of the wool sup- 
plied for appraisement, and it was income derived when received. 


The majority view 
The majority view was founded upon their Honour’s view of 
what the Privy Council decided in Maslen’s Case, [1952] A.C. 215, 
in allowing an appeal from the High Court’s decision in that case 
(82 C.L.R. 101). In a joint judgment McTiernan and Williams, JJ., 
after outlining the facts and stating their understanding of the Privy 
Council’s decision in Maslen’s Case, said: 


The suppliers were not engaged in the business that made the profit. The Govern- 
ment of Great Britain and the Commonwealth were engaged in that business. The 
profit the Commonwealth made out of that business belonged to the Commonwealth 
to dispose of as it chose. The mere fact that it chose to distribute this profit 
amongst the suppliers of participating wool is not sufficient to make the payments 
part of their assessable income. There is nothing in the Wool Realisation (Distri- 
bution of Profits) Act to make each payment more than ‘‘a true gift to the 
supplier of the wool’’. The only connexion between the submission of the wool 
for appraisement and the payments is that the Act uses that criterion for ascer- 
taining who are the donees of the Commonwealth gift and the extent to which 
they are to benefit. It does not make the payments part of the proceeds of the 
submission of the wool for appraisement. The only true proceeds of this sub- 
mission are the compensation moneys. They are the only moneys the Common- 
wealth was legally liable to pay. Distributions under the Wool Realisation 
(Distribution of Profits) Act are payments which the Commonwealth was at 
complete liberty to make to anyone, and they would be gifts to whomsoever they 
were made. The choice of a class of deserving donees, whose efforts in the past 
had made it possible for the profit to be realised, does not alter the character of 
the payments or make the distributions part of their assessable income. 


Webb, J., pointed out that gifts may be income and liable to tax. 
His Honour, however, thought that in Maslen’s Case the Privy 
Council attributed to J.O. payments the precise quality of ‘‘ personal 
gifts’’ rather than the quality of ‘‘extra proceeds’’ or ‘‘extra profit’’: 
For a time I took the view that the quality of the payment in question here as 
a personal gift merely gave rise to a doubt as to whether the payment was income 
within s. 25; but eventually I reached the conclusion that it was decisive in 
favour of the taxpayer. 

The minority view 

Mr. Justice Fullagar, like Kitto, J., delivered a separate dissent- 
ing opinion. It might be observed that it was the view of Fullagar, J., 
which finally prevailed with the Privy Council in Maslen’s Case; 
nevertheless, His Honour saw nothing in that case that could deter- 
mine the present question. He agreed that the payments must be 
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regarded as ‘‘voluntary’’ but pointed out that the test of taxability 
of such payments depends on whether or not the voluntary payment 
is a mere personal testimonial: 


.-. although the payment of a share of wool profit to the taxpayer was voluntary 
and not obligatory in a legal sense, there had throughout been an expectation and 
an understanding that the Central Wool Committee would make a distribution of 
any profit, which might ultimately be realised from the Wool Purchase Arrange- 
ment, among the suppliers of shorn wool for appraisement. It was in the light 
of this expectation and understanding that reg. 30 (2) was enacted. It was at 
least partly because of it that no wool moneys were ever paid into consolidated 
revenue, but the vast sums received and paid were received and paid by the 
Central Wool Committee and its successor, the Wool Realisation Commission, each 
of which bodies was representative of wool interests. It was because of the same 
expectation and understanding that shorn wool supplied for appraisement was 
catalogued as ‘‘participating’’ and skin wool as ‘‘non-participating’’. ‘‘ Partici- 
pating’’ meant participating in profit. The fact that the understanding might 
have been dishonoured, and the expectation disappointed, and the suppliers of 
shorn wool left without legal redress, cannot alter the nature of the share of 
profit when the understanding is honoured and the expectation realised. When 
once the nature of the whole scheme is understood, it seems impossible to avoid 
the conclusion that the moneys paid under the Wool Realisation (Distribution of 
Profits) Act 1948 were in the most real sense part of the proceeds of the wool 
supplied for appraisement, and therefore part of the proceeds of the business 
carried on by the taxpayer. 


Received on revenue account 


Kitto, J., in his vigorous dissenting judgment, said that in place 
of the wool acquired under the National Security (Wool) Regulations 
the wool-grower got in its place two things. One was a right to 
receive ‘‘the payments for wool’’ comprising the appraised value of 
the wool and the flat rate adjustment. The other was an expectation 
of receiving something more by an exercise of the discretion entrusted 
to the Central Wool Committee: 


The point which it is important to observe here is that the expectation thus 
created, resting as it did upon most substantial considerations, arose, together 
with and no less surely than the moneys which were paid in respect of the 
appraised value and the flat rate adjustment, in favour of the persons who 
supplied the shorn wool for appraisement; and together they formed the totality 
of that which the Regulations gave those persons in place of their wool. 


After pointing out that the differences between the Wool Pur- 
chase Arrangement of 1939 and the Disposals Plan of 1945 were ‘‘not 
unsubstantial’’, Kitto, J., nevertheless thought that to take the view 
that distributions of profits under the Disposals Plan represented 
payments truly in the nature of gifts to persons chosen for reasons 
personal to them and not referable to any carrying on by them of 
income-producing operations was ‘‘to get the whole matter out of 
focus’’ : 


...it is evident that in a practical sense, as in a constitutional sense, the power 
of the Commonwealth to dispose of those profits was not unlimited; and it would 
be only a partial view of the situation which would lead one to describe the 
profits as the Commonwealth’s own moneys which it might apply as it thought fit. 
The considerations which had operated to give substantial assurance that the 
Committee would distribute amongst the wool-growers any surplus that might 
have arisen in its hands operated now to give no less assurance that the Common- 
wealth would distribute amongst the same persons such profits as should become 
available for distribution by it in consequence of the working of the Disposals 
Plan. 

The Commonwealth having substantially fulfilled, by means of the Act of 
1948, the expectations thus existing, what ground can there be for denying to the 
payments made under the provisions of that Act the same quality as would have 
belonged to distributions, if there had been any, under Reg. 30(2)? It is 
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nothing to the point that the Act of 1948 selected as the criterion for participa- 
tion the fact of having supplied the wool for appraisement, as distinguished from 
the fact of having grown the wool for profit. What is to the point is that in 
truth and in fact the moneys distributed under the Act to the persons who 
supplied wool for appraisement cannot be regarded otherwise than as part of the 
total sum which has taken the place of the wool in the hands of those persons; 
and accordingly the principle (of which Commissioners of Inland Revenue v. 
Newcastle Breweries Ltd. (1927), 12 T.C. 927, is perhaps the best-known 
example) is applicable here, that moneys received from any source, if in truth 
they represent items of a revenue account, must be regarded as received by way 
of revenue: Federal Commissioner of Taxation v. Wade (1951), 84 C.L.R., at 
pp. 112-3. 

The Act of 1948 itself could hardly have made the position clearer. It harks 
back to: the appraisement which took place under the Regulations, and observes 
that some of the wool appraised was marked for future participation in distribu- 
tions,being listed as participating wool. Specifically in relation to each lot of 
participating wool, it provides for. a payment to the persons who supplied that 
wool for appraisement. The amount to be paid to each such person is regulated 
by means of a proportion sum, so that the whole of the wool disposals profits 
shall in the long run be divided amongst those who supplied participating wool, 
proportionately to the appraised values of their respective contributions to the 
mass. Subsidiary provisions are added; but there, in s. 7, at the heart of the 
statutory scheme, is the clearest recognition that both the individual’s qualifica- 
tion to participate and the extent of his participation are referable to his having 
supplied particular wool for appraisement, and are referable to no other con- 
sideration. 


Taxable and non-taxable gifts 


Kitto, J., stated the distinction which English decisions have 
drawn between taxable and non-taxable gifts as being the distinction 
between gifts made in relation to some activity or occupation of the 
donee of an income-producing character and gifts referable to the 


attitude of the donor personally to the donee personally : 

The application of the distinction thus drawn ought surely to be that amounts 
such as that now in question are to be regarded as income if they were received 
in relation to wool supplied for appraisement in the course of a business carried 
on for profit. The Act makes it plain that these amounts are made payable in 
respect of the wool which was supplied and because it was supplied; not because 
of any admiration for the personal qualities of the suppliers or because of grati- 
tude for their having supplied wool for which adequate payment was considered 
to have been made already. 

The explanation of the taxpayer’s reliance on the English cases 

was that in Maslen’s Case the Privy Council described relevant pay- 
ments as ‘‘personal gifts’’. In a powerful analysis of the judgments 
in Maslen’s Case, Kitto, J., no less than Fullagar, J., found no sup- 
port therein for the taxpayer’s argument but, on the contrary, found 
that Maslen’s Case tended strongly against the taxpayer: 
The question remains, what was the character in which the subject-matter of the 
‘*personal gift’’ came to the hands of the recipients? Their Lordships [in 
Maslen’s Case] gave the answer and underlined it, I should have thought, when 
they described the payment as ‘‘the extra proceeds’’, ‘‘the extra profit’’, ‘‘the 
additional payment’’, and ‘‘the extra sum paid’’. There could hardly be a 
clearer recognition of the similarity in character of the moneys distributed under 
the Act and the moneys which at an earlier date had been paid for the wool 
under the Regulations. 


DECISION OF SINGLE JUDGE ON APPEAL FROM 
BOARD IS CONCLUSIVE 

Although an appeal under s. 196 of the Income Tax Assessment 
Act to the High Court from a decision of a Board of Review is a 
proceeding in the original jurisdiction of the Court, the decision of a 
single judge upon such an appeal is, in terms of s. 196 (3), final and 
conclusive and no appeal therefrom lies to the Full Court. Watson v. 
F.C. of T. (1953), 5 A.I.T.R. (in course of publication). 
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In the above case the Full Court itself raised the question as to 
the competency of the appeal. The point was not raised by the 
Commissioner. 

The case of Griffiths Hughes Proprietaries Lid. v. F.C. of T. 
(1950-51), 84 C.L.R. 13, must now be regarded as a curious one, for 
there the Full Court heard and decided on its merits an appeal from 
a decision of a single judge of the High Court on an appeal from a 
Board of Review in a matter arising under the War-time (Company) 
Tax Assessment Act 1940-1946, which by s. 34 applied Division 2 of 
Part V (Reviews and Appeals) of the Income Tax Assessment Act 
for the purposes of war-time (company) tax. Similar proceedings 
were taken in F.C. of T. v. Westgarth (1949-50), 81 C.L.R. 396, 
under the Estate Duty Assessment Act 1914-1942, and in F.C. of T. v. 
York Motors Pty. Ltd. (1946), 73 C.L.R. 459, under the Sales Taz 
Assessment Act (No. 1) 1930-1940. 

It is to be noted that, whilst it is generally true that the original 
jurisdiction of the High Court is exercisable by a single judge, it may, 
nevertheless, be exercised by the Full Court, for example, as a result 
of a reference under s. 18 of the Judiciary Act 1903-1950. It appears 
that, when s. 196 speaks of the High Court, it means the High Court 
properly constituted in any manner for exercising the original juris- 
diction. As was said by the Court in the instant case: ‘‘ Whether an 
appeal from a Board of Review is heard by the Full Court must 
depend upon the manner in which the Court itself decides to exercise 
the jurisdiction. ...If the question before the single judge merits the 
consideration of the Full Court, it is open for either party to request 
him to refer it to the Full Court and, unless he considers the matter 
to be one of fact or otherwise to be unsuitable for the consideration 
of the Full Court, doubtless he would make an order under s. 18 of 
the Judiciary Act. This has been a frequent practice.’’ 

Under s. 196 (2) a Board of Review is obliged, upon the request 
of the Commissioner or taxpayer, to refer to the High Court any 
question of law arising before the Board. In this context there is no 
reason to treat the expression ‘‘High Court’’ as meaning the ‘‘ Full 
Court’’ to the exclusion of a single judge (Watson v. F.C. of T. 
(1953), 5 A.I.T.R.). Tilley v. F.C. of T. (1944), 3 A.L.T.R. 76, is an 
instance where a reference under s. 196 (2) was determined by a 
single judge; instances where such references came before the Full 
Court are Tindal v. F.C. of T. (1946), 72 C.L.R. 608; 3 A.I.T.R. 299, 
and Atkinson v. F.C. of T. (1951), 84 C.L.R. 298; 5 A.I.T.R. 207. 


SUM RECEIVED FOR GOODWILL OF NEWSAGENCY 
BUSINESS 

Taxpayer carried on the business of newsagent, tobacconist and 
confectioner on premises occupied under lease for a term of years. 
His gross weekly takings of £154 comprised £50 from newspapers, £20 
from tobacco and £84 from sales of other commodities. He disposed 
of his business in November 1941 for a price which included £1644 for 
goodwill. At the same time he assigned his lease to the purchaser. 
The sale price was fixed by a Board representing newspaper pro- 
prietors and the amount attributed to goodwill was based solely on 
the total units of circulation of newspapers in the taxpayer’s franchise 
area without dissection of any kind. Taxpayer’s objection against 
inclusion in his assessable income of the sum of £1644 as being a 
‘*premium’’ was allowed by a Board of Review (1 C.T:B.R. (N.S.) 
Case 14). On appeal by the Commissioner from the Board’s decision— 

Held, allowing the appeal, the evidence failed to establish that 
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the goodwill was not attached to or connected with land a lease of 
which was assigned. F.C. of T. v. Watson (1952), 5 A.L.T.R. (in 
course of publication). 

The above decision of Webb, J., is contrary to that of Williams, J., 
in Phillips v. F.C. of T. (1947), 4 A.I.T.R. 89, where the facts were 
substantially the same. Unfortunately an appeal to the Full Court in 
Watson’s Case was struck out as being incompetent. In the result, 
the conflict in judicial decision remains unresolved. 


EXPENDITURE INCURRED BY MANAGEMENT COMPANY 
RECOUPED FROM OPERATING COMPANIES 


Taxpayer company claimed a deduction of £2866 representing 
air fares, hotel expenses, entertainment, advertising display, and 
samples, medical and sundry expenses incurred by the company’s 
managing director on an overseas visit. The company was formed as 
a management company to facilitate the administration of a group of 
family companies operating in the food trade; its assessable income 
consisted of an administration refund from the operating companies 
and the sum of £2866 was identifiable as being one of the items taken 
into account in making the refund. The main purpose in the managing 
director going abroad was to study the latest methods in the catering 
trade. 


Decision (Messrs. A. Fletcher and H. H. Anteliff, Mr. J. F. 
McCaffrey dissenting): Claim allowed to extent of three-fourths of 
expenditure, the remaining one-fourth being partly of a capital 
nature and partly not necessarily incurred in carrying on the business. 

Per Mr. J. F. McCaffrey: The whole of the sum of £2866 was an 
allowable deduction. 3 C.T.B.R. (N.S.) Case 45. In his minority 
reasons Mr. McCaffrey said: ‘‘In my view, the outgoings in this 
reference were referable to circulating, and not to fixed, capital, and 
therefore were not of capital or of a capital nature; neither were 
they, in part, of a private nature qua the taxpayer. The expenditure 
by the managing director on medical fees, etc., may have been of a 
private nature so far as he personally was concerned, but, qua the 
taxpayer, it was part of the business cost of the purchase of the trip.’’ 


LOSS INCURRED BY BROKER AND JOBBER 


The taxpayer company carried on the business of buying and 
selling securities on its own account and as broker for clients. In 
accordance with a long-established practice, the company bought cer- 
tain mining shares on behalf of its clients without the prior consent 
of its clients. These shares subsequently dropped in value and the 
clients refused to pay for them. Held, the resultant loss was an 
allowable deduction (No. 57 v. Minister of Nat. Rev. (1952), 6 Can. 
Tax A.B.C. 363). 


BASIS OF VALUING LIVE STOCK CANNOT BE CHANGED 
WITHOUT LEAVE OF COMMISSIONER 


In July 1929 a grazier gave notice, in exercise of his option under 
the previous Act, that his live stock should be taken into account at 
market selling value. In his return for year ended 30 June 1949 he 
included live stock on hand ‘‘at market values,’’ attributing a value 
per head to both sheep and cattle; in fact, the value so shown of the 
sheep was at their average cost and the value so shown of the cattle 
was far below their market selling value and approximated the value 
at average cost. Returns had been furnished for many previous years 
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on a similar basis to that shown in the 1949 return. In assessing the 
taxpayer for 1949 the Commissioner applied to the number of live 
stock on hand at 30 June 1949 the per capita average prices realised 
on sales by the taxpayer during the year, thereby increasing the 
assessable and taxable income by a total of £10,932. Before lodging 
an objection to the assessment, but after the assessment had been 
issued, taxpayer applied to the Commissioner for leave in terms of 
s. 33 of the Act to have the basis of valuation changed from market 
selling value to cost price, but the application was refused; sub- 
sequently taxpayer’s objection was disallowed. 


Decision: Commissioner’s decision on objection upheld. 3 C.T.B.R. 
(N.S.) Case 48. ‘‘As the taxpayer was, by the implications of the 
second proviso to s. 16 (a) (ii) of the previous Act, required to exer- 
cise his option in respect of a particular year of income, it is to be 
assumed that his notice of 24 July 1929 was intended to relate to the 
year of income ended 30 June 1929. It follows, by virtue of the 
irrevocability and continuing effect of the taxpayer’s exercise of his 
option, that market selling price was the basis of the value at which 
the taxpayer was required to account for his live stock on hand at 
30 June 1935, which was the end of the last year of income to which 
the previous Act applied. The value of the live stock then on hand, 
as ascertained on that basis, was the value at which it was required 
by s. 29 of the Income Tax Assessment Act 1936 to be taken into 
account (as) at the beginning of the year ended 30 June 1936, and, 
since the Commissioner has never given the taxpayer leave to adopt a 
different basis, the effect of s. 33 of that Act is that market selling 
price was the basis of the value at which the Commissioner was re- 
quired to take into account the live stock which the taxpayer had on 
hand at the end of that year and of each subsequent year, including 
the year of income under review’’: per Mr. R. R. Gibson. 


PENSIONS DERIVED 


The taxpayer was entitled to a pension payable during his life 
under a scheme which provided that, if his pension ceased through 
his death before the total of the payments to him equalled the amount 
of his contributions, the difference was to be paid to his personal 
representatives. The taxpayer contended that the pension represented 
return of contributions and was not assessable until the amount 
received equalled the aggregate of his contributions. 

Held, the whole of the pension was assessable (Bridges v. Watter- 
son, [1952] 2 All E.R. 910). ‘‘The pension allowances paid and pay- 
able to the taxpayer are what they are stated to be and nothing else, 
and cannot be treated as repayments of capital simply because in a 
certain event the company’s liability may be measured by the 
amount of the taxpayer’s contributions’’ (per Harman, J., at p. 914). 


CLASS OF INCOME TO WHICH ROYALTIES BELONG 


By a written agreement taxpayer granted C, a manufacturing 
tailor, the right to (a) use a patented tailoring process, including 
improvements thereto, and (b) have disclosed to him, and for him to 
have the benefit of, certain other unpatented tailoring innovations 
discovered during the term of the agreement. Taxpayer also had a 
similar oral arrangement with another tailor, F. In fact, C did not 
use the patent, but used unpatented processes discovered by taxpayer 
before the agreement was signed. F did make use of the patent. 
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Taxpayer himself was an experienced tailor and cutter; he attended 
regularly during the relevant period at the business places of C and 
F not only to instruct cutters as to use of the patented method, but 
also to show machinists how to use the unpatented processes and to 
ensure by inspection of finished garments that the work had been 
properly done. The Commissioner assessed sums received from C and 
F—on a basis of 4s. per garment manufactured—as income from 
property. On objection it was contended that the income was partly 
income from personal exertion. 


Decision: On the evidence £180, calculated on a time-cost basis, 
was income from personal exertion as being received in respect of 
services rendered as distinct from income received as or by way of 
royalty. 3 C.T.B.R. (N.S.) Case 42. 

In F.C. of T. v. Dizon (1952), 5 A.LT.R., Fullagar, J., 
expressing the view that the definition in s. 6 of ‘‘income from Aven 
sonal exertion’’ is not exhaustive, said: ‘‘Section 26 brings into 
charge—notably in para. (e) and in paras. (f) [royalties] and (h)— 
receipts which would never be treated otherwise than as income from 
personal exertion, and which are yet outside the scope of the actual 
words of the definition.’? It may be noted that, in the same case, 
MeTiernan, J., said: ‘‘The definition is exhaustive.’’ 

It is submitted with respect that the definition of income from 
personal exertion is exhaustive and, together with the definition of 
‘‘income from property,’’ embraces all forms of income. With regard 
to the paragraphs of s. 26 cited by Fullagar, J., the income referred 
to in s. 26 (e) is specifically included in the definition as ‘‘allowances 
and gratuities received in the capacity of employee or in relation to 
any services rendered.’’ Section 26(f) refers to royalties. His 
Honour states this as a class of receipt ‘‘which would never be treated 
otherwise than as income from personal exertion.’’ Again, with re- 
spect, this is not so. If the royalties are ‘‘the proceeds of any business 
carried on by the taxpayer’’ (the words quoted are from the defini- 
tion of ‘‘income from personal exertion’’) they are income from 
personal exertion; otherwise they are income from property. ‘‘Busi- 
ness’’ includes any profession, trade, employment, vocation or calling 
(s. 6) and, therefore, includes the vocation of an author or an inventor 
and royalties derived by those who exercise these callings are income 
from personal exertion. As to whether royalties are income from 
property or income from personal exertion, see the judgments cited in 
Commonwealth Income Tax Law and Practice, 3rd Edn., para. [572]. 

Fullagar, J., also referred to s. 26 (hk) which includes as assess- 
able income ‘‘the amount of any fee or commission received for pro- 
curing a loan of money.’’ Here again, procuration fees are income 
from personal exertion if they answer the description of ‘‘the proceeds 
of any business’’ (such as that of a scrivener or a money-lender) or 
of ‘‘profit arising...from the carrying on or carrying out of any 
profit-making undertaking or scheme.’’ 

Where all things are grouped into two classes, A and non-A, if 
the particular thing in question does not answer the description of 
any of those things set forth in A, then the particular thing auto- 
matically falls into the class of non-A. Thus, to say that A is not 
exhaustive is to fly in the teeth of elementary logic. 

It was said by the High Court as long ago as 1918 (Nathan v. 
F.C. of T., 25 C.L.R. 183, at p. 189) : ‘‘The ‘personal exertion’ source 
is exhaustively defined ...’’ 
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SECTION 107 DIVIDENDS 
EFFECT OF CHANGE FROM REBATE TO EXEMPTION 


Under repealed s. 107, which applied to income year ended 
30 June 1951, and prior years, a person was entitled to a rebate 
where his assessable income included dividends paid by a private 
company wholly and exclusively out of specified funds of profits 
which had borne undistributed income tax at the shareholders’ pro- 
gressive rates of tax. The rebate was of the amount by which his 
income tax was increased by reason of those dividends having been 
included in his assessable income. 

Under new s. 107 dividends so paid out of the specified funds of 
profits during income year ended 30 June 1952, and subsequent years, 
are not included in the shareholder’s assessable income, i.e., the 
dividends, instead of being fully rebateable, are now exempt from 
income tax. 

In the ease of primary producers subject to the averaging pro- 
visions, the effect of granting a full rebate under repealed s. 107 was 
that, in common with other taxpayers, the dividend was free from 
tax in the year of income, but the dividend, being technically assess- 
able and not exempt, was included in the primary preducer’s average 
table. Although the inclusion of the dividend in the average table 
did not affect the assessment of the year in which the s. 107 dividend 
was received, it had the effect of increasing the taxpayer’s rates of tax 
of the next succeeding four years. 

In respect of s. 107 dividends paid during income year ended 
30 June 1952, and during subsequent years up to and including 
31 December 1957, the dividends will be excluded from the assess- 
ments of taxpayers, with the result that they will not be included in 
the average table of a primary producer and thus will not increase 
his rates of tax of the four years succeeding the income year in which 
the dividend is received by him. 

While the change from a full rebate to exemption in the case of 
s. 107 dividends is a benefit to a primary producer whese taxable 
income or whose average income does not exceed £4000, a strict appli- 
cation of the present provisions would adversely affect a taxpayer 
(whether or not he is a primary producer) who sustains a loss as 
defined by s. 80. 


THE BUTTERWORTH TAXATION SERVICE IS THE SB 
ONLY SERVICE TO KEEP YOU UP TO DATE MONTHLY 
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EXAMPLE (1): 
Assessable income of year ended 30 June 1952 .. .. £8,700 
Exempt s. 107 dividend received during the year és 200 
£8,900 
Allowable deductions from above assessable income .. 9,800 


Loss as defined by s. 80 (1) - ee E .. £900 


The loss of £900 may be carried forward as a deduction in the 
assessments of the next succeeding seven years (s. 80 (2)). Where a 
loss is carried forward to one or more of the succeeding years, and 
in that year or years the taxpayer derives exempt income, the deduc- 
tion will be made successively from the net exempt income and from 
the assessable income. 


EXAMPLE (2): 
Net income of year ended 30 June 1953 .. os £800 


Loss carried forward from year ended 30 June 
1952 “ re a sie nis .. £900 


Less exempt s. 107 dividend, vide example (1), 


received during year ended 30 June 1953 .. 600 
——— 300 


Taxable income ie = i in a £500 
If s. 107 dividends had remained assessable but fully rebateable, 
the position would have been as follows :— 


EXAMPLE (3): 
Year ended 30 June, 1952 


Assessable income (ine er s. 107 dividend £200) .. £8,900 
Allowable deductions ‘ , a 9,800 


Loss, as before £900 


Year ended 30 June 1953 
Net income (including s. 107 dividend £600) .. .. £1,400 
Loss carried forward : on ey a ; 900 


Taxable income, subject to s. 107 rebate i .. £500 


The position in the year of loss, i.e., year ended 30 June 1952, is 
the same whether the s. 107 dividend is rebateable or exempt. In 
either case, the ‘‘loss’’ as defined by s. 80 (1) is the same, £500. The 
position in the year of ‘‘carry-forward,’’ i.e., year ended 30 June 
1953, is, however, materially different. As already demonstrated, if 
the s. 107 dividend of that year were treated as exempt income, there 
is left exposed a taxable income of £500 which would be subject to full 
tax without rebate. If, on the other hand, the s. 107 dividend of 1953 
were treated as fully rebateable, the effect of the rebate would be to 
exclude the sum of £600 from the assessable income, with the result 
that no tax would be levied on the taxable income of £500. 

The above examples are believed to provide a correct illustration 
of the change made in the law by new s. 107. However, the Common- 
wealth Treasurer stated on p. 105 of his Explanatory Memorandum 
that ‘‘the scope of the proposed exemption will be the same as the 
scope of the present rebate under s. 107.’’ It is understood that the 
departmental practice will be in accordance with this assurance that 
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no taxpayer will be penalised by the conversion of rebateable divi- 
dends to exempt dividends. Applying the ministerial undertaking to 
the above examples, the s. 107 dividend of £200 received during year 
ended 30 June 1952 would be brought to account as illustrated in 
Example (1), but in Example (2) the taxable income of year ended 
30 June 1953, £500, would be reduced to nil. This would be so, 
because the s. 107 dividend of £600 exceeded the taxable income of 
that year. If, on the other hand, the s. 107 dividend had amounted 
to, say, £300, the taxable income of £500 would be reduced to £200. 


The substitution of exemption for full rebate has another possible 
effect on an assessment where the taxpayer receives a s. 107 dividend. 
The rebate under repealed s. 107 was the amount by which the 
recipient’s income tax was increased by the inclusion in his assessable 
income of a s. 107 dividend (or a redistribution thereof). Thus, the 


dend and not to a sum reduced by any losses and outgoings relating 
thereto. Under a literal interpretation of new s. 107, the recipient 
would be worse off than he was under the previous rebate, because 
losses and outgoings would be disallowed to the extent to which they 
related to the exempt s. 107 dividend. However, in accordance with 
the ministerial undertaking referred to above, the value of the pre- 
vious s. 107 rebate is not to be impaired by reason of the change in 
the law. Applying this assurance, losses and outgoings relating to a 
s. 107 dividend would be allowed in the assessment to the extent to 
which they would, in effect, have been allowed if the previous rebate 
had continued in force. 


ASCERTAINMENT OF PROPERTY INCOME “INCLUDED IN 
THE DISTRIBUTABLE INCOME” 


In the January 1953 issue of Current Taxation it was said at 
p. 101 that, in caleulating the amount of property income included 
in a private company’s distributable income, the Commissioner had 
advised that the primary tax would be allocated between the amount 
of the net property income and the amount of net business income 
comprising the total taxable income. 

Applying the Commissioner’s ruling to the following example, 
the distributable income would be as shown in Calculation (1)— 


Trading Profit - cs ‘e on - £34,254 
Dividends .. om a 8 fe .. £2,500 
Rent “ “fs ss a -- 1,533 


Interest s. 160aB - is = an 423 
4,456 


Taxable Income is ai at Ba £38,710 


CALCULATION (1): 
Property Other 
Income Income Total 
Taxable Income .. oF .. £4,456 £34,254 £38,710 
Primary Tax payable thereon (a) 1,401 10,771 12,172 





Distributable income - we £3,055 £23,483 £26,538 





4,456 
(a) x 12,172 
38,710 
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A number of A8 Forms were sent to private companies before 
the Commissioner’s ruling was issued. In these forms the Deputy 
Commissioners have calculated the distributable income by deducting 
from each element of the taxable income the actual primary tax pay- 
able on that element, viz. :— 

CALCULATION (2): 

Property Other 
Income Income Total 


Taxable Income .. in .. £4,456 £34,254 £38,710 
Primary Tax payable (b) <a 625 11,547 12,172 





Distributable income oa .. £3,831 £22,707 £26,538 
a ooo 
(b) £4,456 @ 6/9 iné.. a 
Less s. 46 rebate on £2,475 
(£2,500 less 1% @ 6/9) £834 5 0 
s. 160aB rebate on £423 @ 
9/. 


£1,502 1 0 


42 6 
876 11 0 


£625 10 0 

Where a Form A8 has been issued to a private company prior to 
the Commissioner’s ruling, it is open to the company to ask for a 
re-calculation of the distributable income. Where, however, a com- 
pany has made a ‘“‘sufficient distribution’’ as shown in the depart- 
mental calculation, vide Calculation (2), that company would, on a 
re-allocation of primary tax in accordance with the Commissioner’s 
ruling, have an ‘‘excess distribution’’ to be carried forward as a 
credit in calculating the distributable income of income year ended 
30 June 1953. 

In any event, before any Division 7 assessment is issued in 
respect of income year ended 30 June 1952, any necessary re-allocation 
of taxes will be made in accordance with the Commissioner’s ruling as 
illustrated in Caleulation (1). 


SELF-ASSESSMENT OF PROVISIONAL TAX 


As announced in Current Tazation, April 1953, the rendering of 
estimates of a taxpayer’s income for a current year and self- 
assessment of provisional tax thereon has been made entirely volun- 
tary. In no circumstances is any taxpayer under any obligation to 
adjust the provisional tax as shown on his notice of assessment; it is 
wholly at the taxpayer’s option whether or not he adjusts the pro- 
visional tax notified by the Commissioner. Nevertheless, if a taxpayer 
does choose to estimate his current year’s income and he adjusts his 
provisional tax accordingly, he must keep in mind the penalty for 
under-estimation. 

Under s. 22lypB a penalty is exacted only if the estimated tax- 
able income for a current year is less than eighty per cent of (a) the 
taxpayer’s actual taxable income of the preceding year and also of 
(b) the taxpayer’s actual taxable income of the current year. The 
operation of this provision and the calculation of the amount of 
penalty is illustrated by the following example :— 

Taxpayer’s taxable income all derived as the proceeds of a 
business during year ended 30 June 1952 was £5500. Upon receipt of 
his assessment he estimates his income for year ending 30 June 1953 
to be £4000. However, his taxable income for year ending 30 June 
1953 proves to be £5100. Thus his estimated taxable income (£4000) 
is less than eighty per cent of his previous year’s income, £5500 
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(£4400), and is also less than eighty per cent of his actual current 
year’s income, £5100 (£4080). In this example the penalty would be 
the lesser of— 
(a) one-tenth of (tax on £4080 minus provisional tax on 
£4000), or 
(b) one-tenth of (tax on £4400 minus provisional tax on 
£4000). 


WINEMAKERS’ TRADING STOCK MAY BE VALUED 
AT STANDARD VALUES 


As provided by s. 31 a taxpayer has an option to value each 
article of trading stock at its cost price or at market selling value or 
at replacement price. In the winemaking industry, however, it has 
been a long-established trade practice to value stocks on hand at a 
standard value for each gallon of unfortified wine, fortified wine, 
brandy and fortifying spirit. As the stock valuation methods adopted 
by winemakers does not completely comply with any of the bases of 
valuation contined in s. 31, the Parliament enacted new s. 314 to 
meet the peculiar conditions of the industry. Under the new pro- 
vision a taxpayer who carries on in Australia a business of wine- 
making or of distilling spirits from wine or lees of wine may elect 
that each prescribed unit of a class of relevant trading stock may be 
taken into account at the end of the year of income at a value ascer- 
tained upon the basis of the valuation prescribed in the instrument 
of election (s. 31a (2)). However, the selected value cannot be less 
than the following prescribed minimum values :— 

Unfortified wines bs - ls. 6d. per gallon 
Fortified wines .. YF ‘ve 2s. 6d. per gallon 
Brandy and fortifying spirit .. 6s. Od. per gallon 

Normally, the standard price per gallon selected by the taxpayer 
in respect of each class of stock will apply not enly to stock on hand 
at the end of the income year for which the election is made, but also 
for each subsequent year (s. 31a (3)). Nevertheless, the Commissioner 
may, if he considers the cireumtsances so warrant, permit the tax- 
payer, in relation to a subsequent year of income— 

(a) to abandon his first election in respect of a class of stock, 
or 

(b) to make a further and new election under s. 31a (2) in 
respect of that class of stock (s. 314 (5)). 

Although new s. 31a first applies in respect of a winemaker’s 
trading stock on hand at 30 June 1953 (or on the last day of a 
substituted accounting period), s. 3 (2) of the Amending Act vali- 
dates the standard values adopted by winemakers in their returns 
for all earlier years. 


LIFE ASSURANCE COMPANIES 
Whether principal business is lending of money 


Taxpayer, a mutual life assurance company, carries on the busi- 
ness of life assurance. The main source of its income is premium 
income which far exceeds its income from other sources such as 
interest and rent. Investment of funds by way mainly of direct 
subscription to Government Loans accounted for the chief part of the 
Soeiety’s assessable income (from which premium income is excluded 
because it is not assessable). The Society contended that its principal 
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business consisted of the lending of money so that Commonwealth 
loan interest included in its assessable income was income from per- 
sonal exertion as defined in s. 6 of the Act and, accordingly, that such 
interest was not ‘‘income... derived from property’’ within the mean- 
ing of s. 20 (2) of the Commonwealth Debt Conversion Act, with the 
result that no deductions could be made therefrom in calculating 
interest taxable at 1930 rates. 

Held: The principal business did not consist of the lending of 
money so that the interest derived was income from property. 


Commonwealth Loan interest 


The assessable income of a mutual life assurance company con- 
sisted almost wholly of (a) interest subject to s. 20 of the Common- 
wealth Debt Conversion Act 1931, and (b) interest rebateable under 
s. 160aB of the Income Tax Assessment Act 1936-1943. In assessing the 
Society the Commissioner deducted from the s. 20 interest, as being 
‘properly attributable’’ thereto, a proportion of the Society’s allow- 
able deductions which consisted almost entirely of a deduction under 
s. 113 of a portion of general management expenses and of a deduc- 
tion under s. 115 of a percentage of the calculated liabilities; a 
further proportion of such allowable deductions was deducted in 
calculating the amount of s. 160aB interest ‘‘included in (the 
Society’s) taxable income’’ of the relevant year. The Society objected 
that the amount of s. 20 interest and s. 160aB interest respectively was 
not to be reduced by any such deductions. On appeal by the Com- 
missioner from a decision of a Board of Review (2 C.T.B.R. (N.S.) 
Case 94) upholding the Society’s claim : 

Held: Dismissing the appeal: (i) No part of the above deduc- 
tions which the Commissioner sought to attribute to income derived 
from property was ‘‘properly attributable’’ to s. 20 interest because 
such deductions were not special deductions allowable only because 
of the inclusion of the s. 20 interest in the assessable income, and (ii) 
No part of such deductions was to be set off against s. 160axB interest 
in caleulating the extent to which such interest was included in the 
taxable income as the general or arbitrary deductions prescribed by 
ss. 113 and 115 do not represent deductions actually attributable to 
the receipt of the interest or specifically referable thereto. (F.C. of T. 
v. Australian Mutual Provident Society (1953), 5 A.I.T.R. (in course 
of publication ).) 


PROVISION FOR LOSS ON RETURN OF BOOKS SOLD 


The taxpayer distributed books and periodicals to retailers who 
were entitled to full credit for return of unsold goods within a 
specified time. Held (reversing the decision of the Tax Appeal 
Board), on the facts, the transactions in question were sales, and any 
loss resulting from refunds due to the return of the goods would be 
borne in the year in which the refunds were made. (Minister of 
Nat. Rev. v. Sinnott News Co. Ltd., [1952] Can. T.C. 317.) 


A PERSON MAY HOLD CERTAIN ASSETS AS TRADING 
STOCK AND OTHERS FOR INVESTMENT PURPOSES 


The taxpayer, a builder, obtained in 1927 a leasehold site upon 
which he built certain shops. Two of these were sublet by the tax- 
payer, who transferred them from his business accounts and held 
them for twenty years, when he sold them at a profit. In 1939, he 
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bought a house for his foreman to live in; this was also sold at a 
profit in 1948. Held, the profits arose on the realisation of investments 
and were not assessable. (Harvey v. Caulcott (1952), 33 T.C. 159.) 
After pointing out that ‘‘a builder could have a private investment 
just as much as anybody else in the same way as a stockjobber can 
have a private investment in shares,’’ Donovan, J., concluded by 
saying: ‘‘Such a ease as the present is always coloured by the fact 
that the man is a builder. That, no doubt, puts a peculiar onus on 
him to show that the profit from the sale of some property is profit 
from an investment, or profit from something which is not trading 
stock. That onus is not incapable of discharge, and here, I think, the 
appellant did discharge it.’’ 


PLANT USED PARTLY FOR PRODUCING ASSESSABLE 
INCOME 


Whether personal choice of car a factor in apportioning 
depreciation 

The taxpayer bought a car for use in connexion with his farming 
business and also for private purposes. It was agreed that, on a 
mileage basis, the car was used as to six-sevenths for business and 
one-seventh for private purposes. The Crown contended that personal 
choice of the type of car bought was a relevant circumstance to which 
regard should be had in determining what depreciation allowance 
should be made and claimed that, in the circumstances of the case, 
the allowance should first be reduced by one-fifth on that account. 
Held, that no such abatement should be made. (Kempster v. McKenzie 
(1952) 33 T.C. 193.) 


COMPENSATION FOR WAIVER OF RIGHT TO PERMANENT 
DIRECTORSHIP 


The taxpayer had held office as a permanent director of a com- 
pany. Because of stock exchange requirements, the taxpayer agreed 
to abandon his right to be a permanent director and to vote for the 
necessary amendments to the company’s articles of association. As 
consideration for this waiver, the company agreed to pay the tax- 
payer £3125, with the right to take up shares at par equivalent in 
nominal value to the compensation paid. The market value of the 
shares was £14,375, which sum was assessed to the taxpayer. The 
taxpayer was further entitled under the arrangement to be employed 
as a director for a limited term. Held, (i) the true consideration for 
the allocation of the shares to the taxpayer was the waiver by him of 
his rights, and (ii) the issue of such shares constituted a non 
assessable capital receipt. (7.R. Comr. v. Hersov (1951), 28 8. Af. T.C. 
20.) 

It is considered that, by virtue of s. 21, five per cent of the sum 
of £14,375 would be assessable under s. 26 (d) of the Commonwealth 
Act. This opinion is unaffected by the fact that the taxpayer had the 
right to be re-engaged under a new contract of employment on 
different terms. 

SALES TAX 
Whether freight charges made by manufacturer to purchasers 
of goods ineluded in sale price of those goods 


The taxpayer, a manufacturer of ice cream products, contracted 
with its customers to supply its products on consignment to the 
nearest railway or boat terminal and to pay the freight on certain 
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lines up to an agreed amount. The excess freight, if any, was to be 
paid by the purchasers and on all other lines the purchasers were to 
pay half the freight. A further assessment of sales tax was issued by 
the Commissioner to include the amounts of freight actually paid by 
the purchasers. The company objected on the ground that the freights 
should not have been included in the sale value of the goods. 


Decision: Taxpayer’s claim allowed. The amounts of freight borne 
by the purchasers were not part of the amounts for which the goods 
were sold. (3 C.T.B.R. (N.S.) Case 49.) 


Street photographers developing and printing films from own 
materials 


The taxpayer carried on a photographic business by employing 
camera operators to photograph people in the street, at wedding re- 
ceptions and similar functions. The operators were paid on a com- 
mission basis to photograph subjects and to develop the exposed films. 
The taxpayer’s films and chemicals were used for these processes. 
The taxpayer’s brother made the negatives into contact prints in 
sheets of photographs called ‘‘ proofs’’ out of his own materials. These 
proofs were shown to potential customers who, where satisfied, would 
order enlargements. The enlargements were made by the operators 
from their own materials which they purchased from the taxpayer. 

The taxpayer was registered as a manufacturer under the appro- 
priate Sales Tax Act and paid tax on the purchase of unexposed 
film. He did not, however, pay tax on the other materials used in 
making the proofs or the final prints. The Commissioner made a 
further assessment of Sales Tax on the basis that the taxpayer was 
the manufacturer of the proofs, which he applied to his own use, and 
the final prints which he sold. 

Decision (by majority) : The taxpayer was not the manufacturer 
of the proofs or prints and the sale values of these items in the 
assessment should be reduced to nil. (3 C.T.B.R. (N.S.) Case 50.) 


WHETHER EX-AUSTRALIAN INCOME “NOT EXEMPT 
FROM INCOME TAX” 


A life assurance company, a resident of Australia, carried on 
business in, among other countries, Canada. The company, in accord- 
ance with Canadian tax law, was required to, and did in fact, pay a 
tax of two per cent upon the excess of net premiums received by it 
in Canada over net reinsurance premiums. In the relevant year the 
company derived £22,082 interest on Canadian securities from sources 
in Canada. The company claimed that the interest of £22,082 was 
exempt in terms of s. 23 (q) as being income derived from sources in 
Canada which was ‘‘not exempt from income tax’’ in Canada. The 
company’s contention was that the above-mentioned tax of two per 
cent was an ‘‘income tax’’ which was imposed on the whole of the 
income, and therefore upon the interest, derived in Canada, the 
premium income being taken merely as a means of measuring the 
ultimate benefit by way of income which the company takes out of 
Canada. Decision: Disallowing the claim: The tax on premium in- 
come was an ‘‘income tax,’’ but (Mr. A. C. Leslie dissenting) the 
relevant interest was not a subject of that tax, and, accordingly (Mr. 
A. C. Leslie dissenting), the relevant interest was not exempt under 
the terms of s. 23 (q). (2 C.T.B.R. (N.S.) Case 95.) 
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TRUSTS FOR UNMARRIED MINOR 

Meaning of “applicable for” benefit of unmarried minor 

By deed of settlement made in April 1946 the settlor transferred 
to a trustee certain moneys. Such moneys and the investments or 
speculations for the time being representing the same and the income 
thereof were to be held in trust for the settlor’s elder son (then aged 
six) if and when he should attain twenty-one years. If the elder son 
should die under the age of twenty-one leaving lawful issue, the trust 
fund was to be held in trust for such of them as should attain twenty- 
one years. The trustee had a discretionary power to apply income 
of the fund for the elder son’s education and maintenance and any 
income not so applied was to be held in trust for the elder son until 
he attained twenty-one years. The deed gave the settlor, with the 
consent of the trustee, a limited power of revocation for the purpose 
of benefiting the settlor’s younger son. The moneys were used by the 
trustee to acquire an interest in a partnership. During years ended 
30 June 1947, 1948 and 1949, with the exception of £14 paid as an 
assurance premium on the elder son’s life in 1949, the whole of the 
income was accumulated. The Commissioner assessed the trustee in 
terms of s. 102 (1)(b). The trustee claimed to be assessed in terms 
of s. 99 and, alternatively, that the sum of £14 should have been 
assessed under s. 101. 

Decision: Claims disallowed, as the whole of the income of the 
trust for each year was ‘‘applicable for the benefit of’’ the settlor’s 
son within the meaning of s. 102 (1)(b). 3 C.T.B.R. (N.S.) Case 47. 
‘‘The only meanings of the word ‘applicable’ which are given by the 
Oxford English Dictionary are (1) ‘capable of being applied,’ (2) 
‘having reference,’ and (3) ‘fit or suitable’ and, of these three mean- 
ings, the first is clearly the only one capable of conveying the sense 
of the word as used in s. 102 (1)(b). Interpreting the word in that 
sense, the whole of the income of the trust for each year must be held 
to have been applicable for the benefit of the settlor’s son’’: per Mr. 
R. R. Gibson. 

LOSS ARISING OUT OF MORTGAGE DEBT PURCHASED 
BY TAXPAYER 


In 1929 taxpayer company acquired from Y Company, then in 
liquidation, certain assets including sundry mortgage loans; one of 
these loans was an advance of £6000 at interest made by Y Company 
to X Company. Taxpayer company received from X Company certain 
payments in reduction of principal as well as regular payments of 
interest until 1934. In 1939 X Company’s land, over which taxpayer 
held a mortgage as security, was disposed of in satisfaction of unpaid 
rates. X Company was dissolved. In 1945 taxpayer wrote off the 
sum of £5073, being the balance of principal unpaid. On review of an 
objection that the sum of £5073 was an allowable deduction— 

Decision: Claim disallowed, as the debt written off as a bad debt 
was not in respect of money lent by the taxpayer within the terms 
of s. 63 (1) (6). 3 C.T.B.R. (N.S.) Case 12. ‘‘This Board has already 
held in another case, not yet published (M.18-20/1948), that for a 
taxpayer to succeed in a claim under this paragraph, it must be 
shown that the bad debt in question was in respect of money lent 
by the taxpayer who has incurred the bad debt. The paragraph 
should not be construed as wide enough to cover a claim in respect of 
a debt purchased from another taxpayer, even if the money had been 
advanced in the first place by that other taxpayer in the course of 
carrying on a business of the lending of money’’: per Mr. R. A. Cotes. 
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SHARES ACQUIRED AS REMUNERATION FOR SERVICES 
RENDERED 


Gain on their subsequent disposal 


The taxpayer received certain shares as remuneration for ser- 
vices rendered. The value at date of receipt was £300, upon which the 
taxpayer was assessed. Subsequently he sold the shares for £1880 and 
he was assessed in respect of the surplus, £1580. Held, the surplus 
was a non-assessable capital accrual. (J.T. Case No. 276 (1951), 
18 8. Af. T.C. 90.) 


ASSIGNMENT OF RIGHTS TO TREAT DUMPS OF 
TAILINGS 


Taxpayer held, under the Mining Act 1906-1946 (N.S.W.), two 
mining purpose leases under which he was merely entitled to treat, 
for the recovery of gold, certain dumps of tailings on land comprised 
in a gold mining lease of which he was also the holder. By two agree- 
ments made in 1937 and 1939 taxpayer granted licences to a mining 
company to treat the dumps for the recovery of the gold therefrom on 
its own behalf and, in consideration of the grants, the company agreed 
to pay the taxpayer so many pence for every cubic yard of tailings 
treated by it. The company had the right to terminate the contract 
by written notice at any time, whereupon the rights in the dumps 
reverted to taxpayer. Taxpayer claimed that £510 received during 
year ended 30 June 1941 in accordance with the agreements was 
exempt under s. 23 (0) or s. 23 (p). The Commissioner admitted that 
taxpayer was a bona fide prospector within the meaning of s. 23 (p). 
Decision: Claim allowed on the ground that the sum was income 
derived from the assignment by taxpayer of rights to mine for gold 
within the meaning of s. 23 (p). 3 C.T.B.R. (N.S.) Case 1. ‘‘The 
opinion is offered that there is nothing in the case of F.C. of T. v. 
Henderson (68 C.L.R. 29) that is against the propriety of the admis- 
sion except the reasons of Starke, J. (ibid., at p. 49). The reasons of 
Williams, J., who, as a single Judge, decided that case in the first 
instance, definitely support the admission and the reasons of 
Latham, C.J.) (with whom Rich, J., concurred), in the appeal against 
the decision of Williams, J., are, by implication, more in favour of 
such an admission than against it, notwithstanding the fact that the 
learned Chief Justice expressly reserved his opinion on the point’’: 
per Mr. R. R. Gibson (Chairman) and Mr. F. C. Bock. 


RENT CHARGE IN CONSIDERATION OF ACQUISITION 
OF LAND 


In consideration of the transfer to it of certain freehold property, 
taxpayer company executed a memorandum encumbering another 
property owned by it with a ‘‘rent charge’’ for the benefit of the 
transferrors. The ‘‘rent charge’’ was for a period of fifty years and 
was an amount equal to ninety per cent per annum of the whole of 
the rent received during that period by taxpayer in respect of the 
property. The sums due under the charge were payable monthly. 
Taxpayer claimed a deduction under s. 51 (1) of the amount it paid 
for the year 1942 pursuant to the provisions of the charge. Decision 
(per Messrs. J. A. Nimmo and R. A. Cotes, Mr. H. H. Trebileo dis- 
senting): The annual outgoing was not within either the first or 
second limb of s. 51 (1) and was an outgoing of a capital nature. 
3 C.T.B.R. (N.S.) Case 26. Taxpayer company has appealed to the 
High Court from the Board’s decision. 
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COMPENSATION PAID BY PRIVATE COMPANY TO 
DIRECTORS AND AUDITOR FOR LOSS OF 
OFFICE PURSUANT TO AGREEMENT 
FOR SALE OF SHARES IN COMPANY 


An agreement for the sale of shares of the taxpayer company 
provided, inter alia, that the purchaser would procure the company 
to pay compensation for loss of office to the directors and the auditor 
of the company who, under the agreement, were to resign. Held, the 
compensation so paid was not ‘‘wholly and exclusively expended”’ 
for the purpose of the taxpayer company’s trade. (James Snook & 
Co. Ltd. v. Blasdale (1952), 33 T.C. 244.) Sir Raymond Evershed, 
M.R., quoted with approval the following extract from the judgment 
of Donovan, J., in the same case: ‘‘The mere circumstance that com- 
pensation to retiring directors is paid on the change of shareholding 
control does not of itself involve the consequence that such compensa- 
tion can never be a deductible trading expense. So much is common 
ground. But it is essential in such cases that the company should 
prove to the Commissioners’ satisfaction that it considered the ques- 
tion of payment wholly untrammelled by the terms of the bargain its 
shareholders had struck with those who were to buy their shares and 
eame to a decision to pay solely in the interests of its trade.’’ 


EXPENDITURE IN OBTAINING AND INSTALLING 
LEASED MACHINES 


A shoe manufacturing company obtained on loan two machines 
to be used in its business and for which it paid a monthly rental. In 
respect of the machines it agreed to pay £43 and £66 respectively, 
being amounts payable ‘‘upon the importation of like or similar 
machinery’’ for freight, ete. The Commissioner treated the sums, 
totalling £109, as capital cost of machinery and allowed depreciation 
thereon. Taxpayer company claimed that the whole amount was 
deductible under s. 51 (1) as being in the nature of additional rent. 
Decision: Claim disallowed, as the expenditure was of a capital 
nature. (2 C.T.B.R. (N.S.) Case 91.) 


MONEY LENT IN THE ORDINARY COURSE OF THE 
BUSINESS OF THE LENDING OF MONEY 


The condition imposed by s. 63 (1) (0) in respect of the allowance 
of a bad debt is: the debt must be in respect of ‘‘money lent in the 
ordinary course of the business of the lending of money by a taxpayer 
who [at the material times] carries on that business.’’ In 12 C.T.B.R. 
Case 47, the taxpayer gratuitously guaranteed a bank overdraft 
to enable a friend to buy a business. The owner of the business (and 
later his successor) got into difficulties and the taxpayer lent money 
to them to enable them to pay suppliers’ accounts and so provide 
funds to pay the bank interest. If the borrowers had failed to pay 
such interest, the taxpayer would have been bound by his guarantee 
to make good the default. Held: even assuming that the taxpayer 
was carrying on a money-lending business, it was impossible to hold 
that the above-mentioned loans were made ‘‘in the ordinary course 
of’’ that business, and the loss arising therefrom was not deductible 
under s. 63. 
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REWARD PAID BY BOOKMAKER FOR RETURN OF MONEY 
LOST AND FOUND 


A bookmaker having attended a city race meeting returned to a 
city hotel whence he later left to board a ship to his home town. On 
arrival at the wharf it was found that a kit bag containing a large 
sum of money had been left on the footpath outside the hotel. The 
bag was not there when he returned looking for it; however, two days 
later, the bag was handed with contents intact to the police by a man 
who had found it. The bookmaker gave £500 as a reward to the man 
and claimed a deduction thereof under s. 51. 


Decision: Claim disallowed. 3 C.T.B.R. (N.S.) Case 29. ‘‘The 
operations by which the taxpayer derived his assessable income were 
completed. The money had been got in, and counted. The result of 
the day’s operations was known. The income had been derived. All 
that remained was to put the money in some safe place. The argument 
is even weaker than it might otherwise be, because the money was not 
lost in the course of putting it in some safe place. It was lost in the 
course of transporting the taxpayer from the hotel in which he chose 
to stay—a purely private matter—to the ship which was to take him 
home’’ per Board No. 2. 


COST OF REPLACING EMBANKMENT BETWEEN FACTORY 
AND CANAL 


The taxpayer manufactured pottery at a factory alongside which 
ran a canal. At one time the factory had been separated from the 
canal by an embankment (made of bricks and earth), but this had 
subsided and water seeped into the factory. A new embankment 
(made of concrete and iron pipes) was built on the site of the old 
embankment. Held, the cost of constructing the new embankment 
was non-deductible capital expenditure. (Phillips v. Whieldon Sani- 
tary Potteries Ltd. (1952), 33 T.C. 213.) 


In the above case, the English High Court held, inter alia, that 
the embankment was an ‘‘entirety’’; thus it constituted the 
‘*premises’’ for the purposes of the section; its complete renewal was 
not, therefore, a ‘‘repair’’ to the old embankment. So also, in O’Grady 
v. Markham Main Colliery Ltd. (1932), 17 T.C. 93, Rowlatt, J., held 
that a chimney at the pithead of a colliery was an ‘‘entirety’’ and its 
replacement was not a ‘‘repair.’’ On the other hand, the Scottish 
Court of Session held in Samuel Jones & Co. (Devondale) Ltd. v. 
I.R. Comrs. (1951), 32 T.C. 513, that the replacement of a factory 
chimney was a ‘‘repair,’’ as the chimney was ‘“‘ physically, commer- 
cially, and functionally an inseparable part of an ‘entirety,’ which is 
the factory.’’ 


SALE OF COPYRIGHTS BY AUTHOR 


An author sold to a U.K. publishing firm for £10,000 the copy- 
rights in certain novels he had written at a time some years earlier 
when he was not resident in the United Kingdom. He contended that 
the copyrights were capital assets; alternatively, if the proceeds of 
sale were assessable, expenses incurred in writing the books were 
allowable deductions in computing the income. Held, the proceeds 
were assessable income and no deduction in respect of such expenses 
were deductible in the year of receipt. (Sir Compton Mackenzie v. 
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Arnold (1952), 33 T.C. 363.) It is clear from the judgments of the 
High Court and the Court of Appeal that expenses incurred by an 
author in producing books are allowable deductions of the year in 
om they are incurred, not of a later year in which the copyright 
is sold. 


COMPENSATION ARISING OUT OF TERMINATION OF 
LEASE 


Taxpayer company on 1 January 1946 entered into occupation of 
certain premises as a tenant of the Commonwealth for a period of 
five years. Upon the demand of the Commonwealth, taxpayer de- 
livered up vacant possession on 31 May 1948 and made an itemised 
claim against the Commonwealth for compensation in connexion with 
the termination of the lease. Taxpayer finally accepted £3000 in full 
settlement of its claim for compensation. Having regard to taxpayer’s 
itemised claim, the Commissioner included as assessable income a sum 
of £2653, comprising £2300 for loss of profits caused by the dis- 
turbance to taxpayer’s business, £241 salaries, etc., in respect of re- 
moval and which had been previously allowed as deductions, and £112 
value of remainder of lease. Decision: Objection disallowed. (3 
C.T.B.R. (N.S.) Case 44.) 


WHETHER PRIMARY PRODUCER’S INCOME 
PERMANENTLY REDUCED 


Taxpayer, a primary producer, retired from a salaried position 
worth £750 per annum in December 1947. He was in partnership in a 
fruit-growing business with his nephew and niece. The business capi- 
tal of £6000 had been provided by taxpayer, who was about seventy- 
five years of age and in indifferent health; his nephew worked 
full-time in the business. In respect of year ended 30 June 1949 
taxpayer’s taxable income was £281, which was taxed at a rate 
applicable to an average income of £554. Taxpayer claimed that his 
income had been permanently reduced and that s. 155 should be 
applied to his assessment. On the evidence, a majority of the Board 
considered that taxpayer’s dividend income of about £240 would 
diminish rather than increase, owing to the necessity of realising 
investments to meet ordinary domestic expenditure, including £80 
allowable as concessional deductions, and that taxpayer could not 
expect to receive within the foreseeable future more than £100 per 
annum as his share of partnership income. Decision (Messrs. J. F. 
McCaffrey and H. H. Antceliff, Mr. A. Fletcher dissenting): On the 
evidence, taxpayer’s taxable income had been permanently reduced to 
less than two-thirds of his average taxable income. (3 C.T.B.R. (N.S.) 


Case 3.) 


COMPENSATION RECEIVED FOR BREACH OF CONTRACT TO 
ENTER INTO JOINT PROFIT-MAKING UNDERTAKING 


The taxpayer received an amount in settlement of a claim for 
damages arising from breach of contract to enter into a joint venture. 
The purpose of the venture was to carry out a scheme of profit- 
making. Held, the compensation was assessable. (1.7. Case 723 
(1951), 17S. Af. T.C. 496.) 
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LEGAL EXPENSES IN PROSECUTING CLAIM FOR BREACH 
OF AGREEMENT TO ADMIT TAXPAYER AS PARTNER 


Taxpayer incurred £381 legal expenses in an unsuccessful action 
on two counts: (1) damages for an alleged breach of an agreement 
whereby taxpayer alleged that the defendant, in consideration of 
taxpayer managing defendant’s business and developing it into a 
profit-making concern, had promised to admit him as a partner 
sharing equally in existing capital assets and profits, and (2) for a 
sum as being the value of his services in managing defendant’s busi- 
ness. As to the first count, the evidence showed that the net result 
during the relevant period of taxpayer’s management was a loss. 

Decision: Claim allowed. 2 C.T.B.R. (N.S.) Case 90. ‘‘If the 
defendant had made and duly fulfilled the promise alleged in the 
first count, the taxpayer’s half share of the assets would have been 
consideration for his services in controlling and managing the de- 
fendant’s business and the money value thereof (s. 21) would, in my 
opinion, clearly have been assessable income of the taxpayer. In 
that opinion, I rely upon the inclusion of ‘earnings’ in the definition 
of income from personal exertion rather than upon the provisions of 
s. 26 (e) (relied on by Mr. Bock), which I am inclined to think would 
not have been applicable in the cireumstances. I agree with Mr. Bock 
that, if the taxpayer had succeeded on the first count, such part (if 
any) of the sum awarded to him as would have represented com- 
pensation for the loss of the right to share in the future profits of the 
business would have been a receipt of a capital nature; but I am 
satisfied that the prospect of the derivation of any such profits was 
at all material times so remote that the legal expenses in question 
cannot reasonably be regarded as to any extent attributable to the 
purpose of getting such compensation’’: per Mr. R. R. Gibson. 


MEANING OF TENANT RIGHTS 


In 1941 taxpayer company, in consideration of payment of an 
annual sum of £800, was granted by the Lands Department, Victoria, 
full licence and authority to enter upon and to occupy from 1 January 
to 31 December 1942 certain Crown land. Thereafter, the original 
licence was renewed annually. During year ended 30 June 1947 tax- 
payer, with the written consent of the Crown, expended £12,618 in 
making improvements on the land. The licence was subject to con- 
ditions that the land should not be ‘‘sub-let or transferred’’ without 
consent, that if the conditions were not fulfilled the land could be 
‘re-entered upon,’’ that the Governor might ‘‘resume possession’’ 
thereof, that ‘‘the rental’’ was subject to review. Taxpayer had no 
rights under the licence or by virtue of any statute to remove any 
improvements or to compensation in respect of them; taxpayer had, 
however, been officially informed that it was an established practice 
for the Lands Department either (1) to authorise a licensee to remove 
improvements made, or (2) if a licensee were outbid at auction for 
conversion of a licence to a Crown Lease, to require the successful 
bidder to pay to the Department the value of improvements and to 
pass such money on to the licensee who had effected them. Upon a 
claim by the taxpayer for a deduction in terms of s. 88 (2)(c) of the 
sum of £12,618—Decision: Claim allowed as (i) the grant to taxpayer 
constituted it a lessee of land which it used for the purpose of pro- 
ducing assessable income, and (ii) the expenditure was incurred in 
making improvements ‘‘not subject to tenant rights.’’ (3 C.T.B.R. 
(N.S.) Case 19.) 
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AMENDMENT OF ASSESSMENTS 


Inaccurate description of claim for deduction of “premium” 
paid for lease 


Taxpayer purchased a retail chemist’s business in November 1945, 
paying £1200 for goodwill, including all prescriptions, prescription 
books and formulae. The vendor surrendered his tenancy to the 
landlord, who granted the taxpayer a one-year’s lease of the premises. 
In his returns for the years ended 30 June 1946 and 1947 taxpayer 
claimed a deduction of £800 and £400 respectively against the item 
‘*premium paid in respect of a lease.’’ The deductions claimed were 
allowed. The 1946 assessment was issued before the decision in 
Phillips v. F.C. of T. (1947), 4 A.I.T.R. 89; the 1947 assessment was 
issued after that decision. The Commissioner subsequently amended 
the assessments by disallowing the above sums of £800 and £400; the 
1946 amended assessment was made more than three years after tax 
had become payable under the original assessment; the 1947 amended 
assessment was made within the three-year period. 

Decision: (i) The sum of £1200 was paid by the taxpayer for 
site goodwill, but it was not paid to the person who granted him a 
lease and, accordingly, the payment was not a ‘‘premium’’ as defined 
in s. 83(1). (ii) The taxpayer had not made a full and true dis- 
closure of all the material facts necessary for his assessments and 
the amended assessments were authorised by s. 170(2)(b). 2 C.T.B.R. 
(N.S.) Case 72. ' 


COST OF LIFTS WHERE PREMISES BOUGHT FOR 
UNDIVIDED SUM 


When a building was constructed, in year X, the respective costs 
of land, buildings ex lifts, and lifts were proved. The premises were 
acquired ten years later, in year Y, by taxpayer for an undivided 
sum. The Board decided, in 3 C.T.B.R. (N.S.) Case 16, that the cost 
to the taxpayer of the lifts in year Y should be calculated according 
to the formula: 

Total cost of land, buildings and lifts in 
year Y 
of cost of lifts in year X 





Total cost of land, buildings and lifts in 
year X 


DAMAGES FOR INJURY TO TENANT OF PREMISES LET 
AS OFFICES 


The trustee of a deceased estate, which included a city building, 
let it as offices to some thirty tenants; the trustee provided a caretaker 
for the property, kept it clean and in repair, and maintained a lift 
in it. An employee of one of the tenants suffered injuries due to 
defects in a staircase and the trustee settled a claim for damages by 
payment of £856 out of the trust income. The Commissioner assessed 
the trustee in terms of s. 99 upon the sum of £856 as being income to 
which no beneficiary was presently entitled. Decision: Allowing the 
trustee’s objection, the sum of £856 was an allowable deduction under 
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s. 51 (1) in ascertaining the net income of the trust estate so that no 
part of that net income fell to be assessed under s. 99. (3 C.T.B.R. 
(N.S.) Case 21.) 


ALLOWANCES TO TEST CRICKETERS 


Interstate and international cricketers are under the direction 
and control of the Australian Cricket Board of Control and State 
Cricket Association through the managers and captains of the respec- 
tive teams of which they are members. Accordingly allowances re- 
ceived by team members from such bodies are assessable as being al- 
lowances granted in relation to services rendered by them to the 
respective cricket controlling bodies. (2 C.T.B.R. (N.S.) Case 52.) 


RADIO AND NEWSPAPER COMPETITIONS 


Taxpayer, a married woman with journalistic training, had in 
previous years earned a few pounds from occasional writing for 
newspapers and radio. In the relevant year she won a prize in a 
literary competition for a novel. It was her first novel and was 
written for the competition, which was conducted by a newspaper 
which, by virtue of the conditions of the competition, obtained the 
Australian serial and first-publication rights of prize-winning novels. 
Subsequently to the competition taxpayer wrote several other novels 
and radio plays for which she received payment. Decision: The prize 
won by taxpayer was assessable as being part of the proceeds of a 
business carried on by her. (3 C.T.B.R. (N.S.) Case 2.) 


DEFAULT AMENDED ASSESSMENTS 
Commissioner’s onus to prove avoidance of tax 


Once the Commissioner has established an avoidance of tax, how- 
ever negligible, by a taxpayer, then the onus put upon him by 
s. 170 (2) is discharged and accordingly an amended assessment raised 
pursuant to s. 167 may then be held to have been validly made. 
2 C.T.B.R. (N.S.) Case 54. ‘‘Mr. Bock has pointed out that a small 
amount of income from property (being, I think, interest amounting 
to £2) was omitted from the taxpayer’s return in respect of the 
earlier year and that certain income from property (being, I think, 
rent amounting to £75) was included in the amount shown as assess- 
able income from personal exertion in the taxpayer’s return in respect 
of the later year. The tax thereby avoided was, in the former case, 
only a mater of a few shillings and, in the latter case, only a matter 
of a few pounds. Nevertheless, according to the authority cited, these 
almost negligible avoidances of tax were sufficient to give the Com- 
missioner authority to make the amended assessments. ... Probably 
other particular avoidances could be discovered, but I have not 
bothered to look for them because I do not take the view that avoid- 
ance of tax cannot be established except in respect of some particular 
item or items of income or deduction. If that were the proper view, 
every amended assessment made where there has not been a full and 
true disclosure by the taxpayer of all the facts necessary for his 
assessment would be struck at by s. 170 (2) unless the Commissioner 
could prove the avoidance of a definite amount of tax; but the Com- 
missioner’s onus is not so burdensome as that: he has to prove some 
avoidance, but he has not to prove the extent of the avoidance 
(McEvoy’s Case (1950), 5 A.I.T.R. 1, at p. 6): per Mr. R. R. Gibson. 
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TAXATION OF J.0. DISTRIBUTIONS 


The Acting Prime Minister, Sir Arthur Fadden, announced that 
Federal Cabinet decided on 20 May 1953 to seek leave of the Privy 
Council to appeal against the recent majority decision of the High 
Court that J.O. distributions are free from income tax. 

These distributions represent payments by the Commonwealth 
to woolgrowers out of profits arising from the disposal of war-time 
stocks of wool. About £66m. has been distributed to date, and it is 
estimated that a further £28m. will be available for future 
distributions. 

The case before the High Court involved the income tax assess- 
ment of the Squatting Investment Company Limited, and it was 
decided in favour of the company by a majority of three to two (see 
Current Taxation, May issue). 

Cabinet considered that the decision raised issues of such far- 
reaching importance to the whole community that, in view of the 
division of opinion in the High Court, final adjudication should be 
sought of the Privy Council. 

Pending determination of the Privy Council action it would be 
necessary to continue to include J.O. distributions in assessments 
issued to woolgrowers. However, payment of any tax attributable to 
those distributions (including tax already assessed but unpaid) would 
be left in abeyance. 


Need to lodge objections 

Referring to the above announcement, the Acting Commissioner 
of Taxation (Mr. R. J. Mair) said on 21 May 1953 that, if taxpayers 
were to protect their legal rights to subsequent amendment of their 
assessments, it was necessary that they should lodge objections. 

Some woolgrowers were under the impression that, as the tax on 
distributions of J.O. profits was being deferred, objections to the 
assessments were not necessary. This is not the case. 

In assessments now being issued, the Department will notify the 
amount of tax which is being deferred and will also, at the same time, 
advise woolgrowers of the need to lodge objections if their legal rights 
to amendments are to be preserved. 

Where tax has already been assessed but has not been paid, the 
woolgrower should apply to the Taxation Department for deferment 
of the tax applicable to the J.O. distribution. 


e 1953 EDITION NOW READY—GUNN & O’NEILL’S GUIDE e 
TO COMMONWEALTH INCOME TAX—PRICE 37s. 6d. CASH 
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AUSTRALIAN MINING INDUSTRY 


Partial exemption from Income Tax 


To encourage mineral exploration and development, s. 23a has, 
for a number of years, provided for an exemption from income tax of 
twenty per cent of profits earned from certain prescribed base metals 
and rare minerals. The exemption also applied to dividends paid 
out of those profits. These concessions were due to terminate on 
30 June 1953. 

As announced on 3 June 1953, the Government has decided to 
extend the concession for a further seven years, that is, until 30 June 
1960, and also to extend the concession to a group of minerals to 
which it did not previously apply. 

The existing concession which is being extended applies to :— 


(a) Ores of the following (b) The following Minerals 
Metals 


ANTIMONY ASBESTOS 
ARSENIC EMERY 
BERYLLIUM GRAPHITE 
COPPER KYANITE 

LITHIUM MAGNESITE 
MERCURY MANGANESE 
MOLYBDENUM OXIDES 

NICKEL MICA 

STRONTIUM QUARTZ CRYSTALS 
TANTALUM (Piezo-Electric Quality ) 
TIN RUTILE 

TUNGSTEN SILLIMANITE 
VANADIUM 


The new metals and minerals being brought within the scope of 
the concession are :— 


(a) Ores of the following (b) The following Minerals 
Metals 

BISMUTH CHROMITE 

COLUMBIUM FLUORSPAR 

OSMIRIDIUM ILMENITE 

PLATINUM MONAZITE 

SELENIUM PYRITE 

TELLURIUM VERMICULITE 
ZIRCON 


RATES OF DEPRECIATION—NEW ITEMS ADDED 
Official advice has been received that the following new items 
have been added to the Depreciation Schedule set out in I.T.O. 1217 
since the 1951 Revision was published. 
Colliery and Coal Mining Plant— 
Joy Caterpillar Mounted, 11 V.B. Type, 
loading machines used in a colliery 
Mechanical coal mining plant comprised of 
cutters (loaders and shuttle-cars 
Mine ecars = oc +A ea ia 
Hot water installations (on whole installation 
including boilers and, where installed, pumps) 
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Automatic fire sprinklers 


The rate of 74% shown in the 1951 Revision of I.T.O. 1217 
against the item ‘‘Sprinklers, automatic fire’’ is a printing error. The 
correct rate is 5%, which is the rate shown in the same Order under 
the item ‘‘ Automatic fire sprinklers.’’ 


SOURCE OF INCOME FROM SALARY IS PLACE WHERE 
THE WORK IS DONE 


In separate unanimous decisions each of the three Boards of 
Review has refused to follow the decision of Herron, J., of the 
Supreme Court of New South Wales, in Hall v. F.C. of T. (1950), 
4 A.I.T.R. 513, where His Honour held that the place where a con- 
tract of employment is made is the source of income from salary or 
wages. Each of the cases decided by the Boards concerned a claim 
for exemption in terms of s. 7 of the Act in respect of wages earned 
by mariners during the war years under contracts for employment 
in the Territories of New Guinea or Papua. The Boards’ decisions 
are reported in 3 C.T.B.R. (N.S.) as Case 51 (Board No. 2), Case 52 
(Board No. 3), and Case 53 (Board No. 1). In particular the Chair- 
man of each Board has made valuable and exhaustive analysis of the 
many court decisions, both Australian and English, which bear upon 
the problem. In Case 54 the Chairman of Board No. 1 summarised 
as follows the statement of his reasons in Case 53 for his view that 
Hall’s Case should not be followed :— 


**(1) According to the practical test laid down by the High 
Court in Nathan v. F.C. of T. (1918), 25 C.L.R. 183, at 
pp. 189-190, and applied by the Full Supreme Court of 
New South Wales in C. of T. (N.S.W.) v. Cam & Sons 
Ltd. (1936), 36 S.R. (N.S.W.) 544, the locality of the 
sources of the remuneration in question was New Guinea 
where the taxpayer did the work for which the remunera- 
tion was paid. 


In view of the reasons in Cam’s Case (supra), English 
eases concerned with the locality of the source of the 
remuneration of an employee are not authoritatively appli- 
cable for the purpose of deciding whether, within the 
meaning of s. 7 (1), the remuneration in question was 
derived from sources within New Guinea. 


If, contrary to point (2), such English cases are applicable 
for the purpose mentioned, the authoritative English case 
is Foulsham v. Pickles (1925), 9 T.C. 261, which estab- 
lished the rule that the locality of the source of an em- 
ployee’s remuneration is the place where the remuneration, 
or the great bulk of it, was required to be paid, and was 
in fact paid, in pursuance of the terms of the contract of 
employment and is not the place where the contract of 
employment was made as was held by Herron, J., in Hall’s 
Case (somewhat inconsistently, as it appears to me, with 
what prevailed in the divergent reasons of the Court of 
Appeal in Bennet v. Marshall (1938), 22 T.C. 73, as the 
test for ascertaining the locality of the source of an em- 
ployee’s remuneration).”’ 
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SOURCE OF COMMISSION 


Taxpayer, an auctioneer, was commissioned to conduct a series 
of auction sales of war equipment in Papua and New Guinea. His 
experience indicated that the work would require him to be in the 
Territory for from six to eighteen months. In fact, because of a 
change in the original scheme and cancellation of some sales, he was 
in the Territory for less than three months. A Board allowed an 
objection that his commission was exempt in terms of s. 7. (3 C.T.B.R. 
(N.S.) Case 55.) 


CLAIM FOR DEDUCTION CANNOT BE SUPPORTED BY 
UNQUANTIFIABLE CONSIDERATIONS 


By agreement in 1889, the taxpayer, a colliery company, sold 
coal waggons to a railway company on terms that the waggons were 
to be reserved for the taxpayer’s exclusive use. From 1909 onwards 
the railway company regularly made claims for demurrage, but the 
taxpayer denied liability. In 1944, it was agreed that the 1889 agree- 
ment should be cancelled and that all the railway company’s de- 
murrage claims should be discharged. The taxpayer claimed that the 
discharge of the claims was equivalent to payment by it, the con- 
sideration for the discharge being the cancellation of the 1889—a 
valuable—agreement. Held, no deduction was permissible. (J.R. 
Comrs. v. Niddrie and Benhar Coal Co. Ltd. (1951), 32 T.C. 244.) 
‘*The theory is... that the railway company paid to the coal company 
something to cancel the thirled waggon agreement which was of value 


to the coal company ; that the coal company then paid to the railway 
company something in commutation or discharge of their arrears of 
demurrage dues and, I suppose, that the two considerations cancelled 
one another out. That seems to me entirely speculative ...the con- 
siderations, if any, for the cancellation of this agreement are unknown 
and they cannot possibly be quantified.’’ Per Lord Keith. 


WHETHER SUM RECEIVED FOR RESTRICTIVE COVENANT 
IS CONSIDERATION “IN CONNEXION WITH” GOODWILL 
ATTACHED TO LAND 


In 1 C.T.B.R. (N.S.) Case 113, Board No. 1 by majority decided 
on 29 May 1951 that a sum paid specifically in consideration of a 
restrictive covenant entered into by the vendor of a newsagency and 
storekeeping business conducted on premises a lease of which was 
assigned was not assessable income as being consideration ‘‘for or in 
connexion with’’ goodwill attached to or connected with land. In 
1 C.T.B.R. (N.S.) Case 125, Board No. 2 decided by majority on 
23 July 1951 that a sum paid specifically in consideration of a restric- 
tive covenant entered into by the vendor of a bakery and bread run 
conducted on and from premises a lease of which was granted was 
assessable as being consideration ‘‘in connexion with’’ goodwill 
attached to or connected with land. In 2 C.T.B.R. (N.S.) Case 44, 
Board No. 3 decided on 4 February 1952 that a sum paid for a per- 
sonal covenant not to compete by the vendor of a grocery business 
was not received in connexion with site goodwill. 

In Case 113, Mr. Bock (with whom Mr. Gibson agreed obiter) 
quoted: ‘‘In the absence of an express restrictive covenant, no cove- 
nant to that effect will be implied’’ (Halsbury, 2nd Ed., Vol. 32, 
p. 453), and he added that by the relevant clause of the agreement 
the purchaser was committed to the payment of a stipulated sum 
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‘*expressly as consideration for the surrender by the vendor of his 
right to carry on a similar business in the district for a period of ten 
years.’’ He regarded the sum for the vendor’s covenant as being paid 
by the purchaser to ensure that the vendor’s good name and business 
reputation should not be used against the purchaser in his future 
conduct of the business. On the other hand, Mr. Leslie, who dissented 
from the majority decision upholding the taxpayer’s claim, con- 
sidered that the question of the assessability of consideration received 
for the covenant turned on whether the vendor’s goodwill was in its 
nature local or personal. If the goodwill was local then, in Mr. Leslie’s 
view, a sum received for the covenant ‘‘ would be a ‘premium’ whether 
or not the agreement was bona fide and whether or not both vendor 
and purchaser believed it (the goodwill) to be personal to the 
vendor.”’ 

In Case 125 it was unnecessary for Mr. Trebileo to give a con- 
sidered opinion as to whether or not the amount paid for the vendor’s 
covenant was ‘‘for or in connexion with’’ goodwill, but he assumed 
that it was. Mr. Nimmo and Mr. Cotes decided against the taxpayer 
on the ground that a sum paid for such a covenant is consideration 
‘‘in connexion with’’ goodwill because, in Mr. Nimmo’s words, its 
object is ‘‘to prevent the vendor from taking away from the business 
the people upon whose custom the goodwill of the business depends.”’ 
This opinion appears to be in line with the view that assessability of 
a sum received for the covenant depends on whether or not goodwill 
is ‘‘attached to or connected with’’ land a lease of which is granted, 
assigned or surrendered. 

Notice of appeal to the High Court was given in each of the three 
eases mentioned above. However, in allowing the taxpayer’s appeal 
from the Board’s decision in Case 125 above, the High Court in 
Boz v. F.C. of T. (1952), 5 A.I.T.R. 351, found it unnecessary to 
decide whether a payment which in truth is given for nothing more 
than a personal covenant against a vendor engaging against a pur- 
chaser in a competing business could in any case be held to be con- 
sideration ‘‘in connexion with’’ goodwill attached to or connected 
with land, although Taylor, J., thought there was ‘‘a great deal of 
force in the submission.’’ 

Since the High Court’s decision in Boz’s Case the question has 
again been considered by two Boards. In 3 C.T.B.R. (N.S.) Case 61, 
decided on 29 January 1953, Board No. 3 appears to have felt that 
the reasoning in Box’s Case required it to hold that a sum received 
for a restrictive covenant by the vendor of a motor garage was 
received in connexion with the goodwill of the business and as that 
goodwill was attached to the premises, the Board decided that the 
sum so received was assessable. On the other hand, Board No. 1 in 
3 C.T.B.R. (N.S.) Case 62, decided on 5 February 1953, held that a 
sum paid specifically for a restrictive covenant by the vendor of a 
produce store was not assessable. Mr. R. R. Gibson, Chairman of 
Board No. 1, said: ‘‘The remaining question is whether the amount 
of £500 paid to the taxpayer as consideration for her restrictive cove- 
nant forms part of her assessable income of the year of income. A 
similar question would have arisen in Box’s Case if the more general 
issue in that case had been differently decided and it appears that if 
it had arisen the Court would have decided it in accordance with its 
answer to the general question whether a payment in truth given 
for such a personal covenant could in any case be held to be con- 
sideration in connexion with goodwill attached to or connected with 
land. I have no doubt that this could not in any case be held and, 
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adopting the starting point that every such covenant (unless shown 
to be a sham) enhances the goodwill of the business concerned, the 
reason for my view is, I think, sufficiently to be gathered from the 
position in law of a person who sells his business and the goodwill 
thereof without binding himself by such a covenant: as shortly stated 
by the High Court the position of such a vendor is that he is not 
precluded from commencing a new business although he must not hold 
himself out as carrying on the old business or solicit its customers. 
In my opinion it necessarily follows from this that, if the purchaser 
of a business finds it worth while to pay, and does pay, something as 
consideration for a covenant by the vendor not to compete, his pur- 
pose in making the payment is to retain for the benefit of the old 
business (as carried on by him) the goodwill represented by the 
custom which he anticipates would, without the covenant, follow the 
vendor, unsolicited by him, in the event of his commencing a new and 
competing business within a defined distance from the old premises. 
Goodwill represented by custom which in that event would follow the 
vendor without his soliciting it, would clearly be personal to the 
vendor and would therefore not be attached to or connected with the 
old premises. This is so because, if the vendor contracted to do 
nothing more than hand the premises over to the purchaser on the 
sale of the business, he would take the benefit of such goodwill with 
him. But he would be unable to take it with him if he entered into a 
restrictive covenant, and that is the only benefit which a purchaser 
would get by paying for such a covenant.’’ 

It is understood that the taxpayer in Case 61 and the Com- 
missioner in Case 62 has given notice of appeal to the High Court. 

So far as concerns the subject of this note it is to be remembered 
that the law dealing with goodwill was drastically altered by Act 
No. 90 of 1952, which brought new provisions into effect as from 
1 January 1953. 


MEDICAL EXPENSES 
Sums paid to mothercraft nurses for care of children 


Throughout the whole of the year ended 30 June 1949 taxpayer’s 
wife was ill in hospital. As a result, taxpayer placed his three infant 
children in care of mothereraft nurses to whom he paid amounts for 
the children’s maintenance and in respect of which he claimed to be 
entitled to rebates of tax in terms of s. 160 (2)(d), calculated on 
the sum of £50 for each of his three children. It was contended that 
the payments were made to the nurses ‘‘in respect of’’ the wife’s 
illness as they were made ‘‘because of’’ or ‘‘arising out of’’ or ‘‘in 
connexion with’’ that illness. Decision: Claim disallowed. (3 C.T.B.R. 


(N.S.) Case 56.) 


ASSIGNMENT OF TRADE MARK, SECRET FORMULA, ETC., 
AND FOR PAYMENT OF COMMISSION BY PURCHASER 


The taxpayers assigned the interest in the trade mark, the 
formula and goodwill of a brand of whisky liqueur which they manu- 
factured. The agreement also provided that the taxpayers, having 
sold to the purchasers’ agents certain raw materials, were to be paid 
by the purchasers a commission calculated according to the number 
of bottles of the whisky liqueur manufactured from those materials. 
Held, the commission was assessable. (Orchard Wine and Spirit Co. 
v. Loynes ( 3 T.C. 97.) In arriving at his decision, Donovan, J., 
was not influenced by the used of the word ‘‘commission.’’ 
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AN EQUITABLE ASSIGNMENT CONSTITUTES AN 
ASSIGNMENT OF A LEASE 


For twenty years taxpayer conducted a cafe business on leased 
premises in the main retail business street of a provincial city. In 
1944 he sold the business and the Commissioner assessed £1700 (attri- 
buted to goodwill) as being a ‘‘premium.’’ The premises were occu- 
pied under a five-year lease from 8 January 1940 which contained a 
covenant not to assign or sub-let without leave; in default continuing 
for one month, the landlord was entitled to re-enter and thereby 
determine the estate of the lessee or his assigns. The landlord having 
refused taxpayer permission to assign, the taxpayer nevertheless let 
the purchaser into exclusive possession of the premises, promising to 
make a fair adjustment if the landlord should dispossess the pur- 
chaser. The purchaser thereafter tendered rent to the landlord, who 
habitually accepted it under protest without taking action by way 
of re-entry. Decision: Taxpayer gave an equitable assignment of his 
lease to the purchaser. (3 C.T.B.R. (N.S.) Case 39.) 

The same Board (No. 3) gave a similar decision to the above in 
2 C.T.B.R. (N.S.) Case 71. 


PROPERTY DEALINGS 


Between 1943 and 1948 the taxpayers, two sisters, jointly bought 
and sold two dwelling houses, an hotel, and a block consisting of an 
hotel, licensed premises and shops. They lived in two of the pro- 
perties while in their ownership. Held, the profits on sale were made 
in carrying on an adventure in the nature of trade. (MacMahon v. 
I.R. Comrs. (1951), 32 T.C. 311.) 


EXPENDITURE ON “REPAIRS” HELD TO BE OF CAPITAL 
NATURE 


Cost of preventing surface subsidence 


In 1943 a furniture removalist purchased premises for storage. 
In 1949 he discovered that a cellar and well ran about four feet 
below the surface of the marshalling yard, causing repeated sub- 
sidence of the ground. He expended £473 in having the area filled 
in and claimed that sum as a deduction under s. 53. Decision: The 
sum was not expended on repairs and was of a capital nature. 
(3 C.T.B.R. (N.S.) Case 36.) ‘‘The work concerned was done with the 
intention of altering the substructure by turning the well and the 
cellar into a solid mass, thus providing an entirely new and improved 
foundation for the part of the yard affected.’’ Per Board No. 2. 


Replacement of wooden floor of factory premises with floor of 
reinforced concrete 


The taxpayer, a manufacturer of pickles, etc., replaced the wooden 
floor with a reinforced concrete floor. The need for the expenditure 
arose because of the need to resist the ravages of acids used and 
arising in the course of manufacture. Held, the expenditure involved 
was not deductible, not being repairs but an alteration and an im- 
provement. (12 C.T.B.R. Case 46.) 

Cost of replacing hotel verandah with cantilever awning 


The taxpayer spent £397 in removing an hotel verandah in com- 
plianece with a Municipal Council order and in replacing it with a 
cantilever awning, which did not carry a balcony. He claimed a 
deduction of this sum under s. 51 on the ground that the removal of 
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the verandah and the substitution of an awning reduced the value of 
the building. Held, claim disallowed, as the sum of £397 was an out- 
going of capital. (12 C.T.B.R. Case 25.) 


MEALS SUPPLIED 


Hotel manager and family 


During year ended 30 June 1950 taxpayer and his wife were 
employed as manager and housekeeper respectively of two hotels. 
The remuneration for their joint services at the first hotel was £10 10s. 
p.w. and at the second £9 p.w. At each hotel taxpayer, his wife and 
three dependants received free board and lodging. Taxpayer included 
£58 in his return as the value of the board. The Commissioner in- 
creased the value of board and lodgings from £58 to £375, comprising 
£132 for taxpayer, £106 for his adult invalid step-son, £78 for his 
elder child who reached twelve years of age during the year, and £59 
for his second child who was under twelve years. On objection— 

Decision: The provision by his employers of board and lodging 
for his three dependants was an allowance or benefit granted to him 
in respect of his employment within the meaning of s. 26 (e) and, on 
the evidence, the value thereof as assessed was not excessive. 
(3 C.T.B.R. (N.S.) Case 57.) ‘‘The Commissioner’s representative 
informed the Board that the amounts the Commissioner fixed for the 
board and lodging under consideration were arrived at in the follow- 
ing manner. In respect of the taxpayer, the Commissioner took as a 
basis the average value of board and lodging of a barmaid as fixed 
by the State Arbitration Court during the year of income concerned, 
namely £106, being £80 for sustenance and £26 for quarters. Because 
he considered that the quarters of an hotel manager would be better 
than those of a barmaid or barman, he increased the sum fixed for 
quarters from £26 to £39. To the amount of £119 thus reached, he 
added a further sum of £13 to cover amenities which he considered 
were available to an hotel manager and not to a barmaid or barman. 
That brought the value he placed on the board and lodging of the 
taxpayer to £132. In the case of the adult step-son he considered that 
the average value of board and lodging fixed by the Court for a bar- 
maid or barman was appropriate and fixed the value of the step-son’s 
board and lodging at £106. With regard to the taxpayer’s children, 
the Commissioner considered that £92 per annum, representing sus- 
tenance £65 and quarters £26, was a fair value to place upon board 
and lodging received by a child aged between twelve and sixteen 
years. Accordingly, with an appropriate adjustment, he fixed the 
value of the board and lodging of the elder child who turned twelve 
during the year of income at £78. In the case of the younger child he 
fixed a lesser value at £59.’’ Per Board No. 2. 


WHETHER BUSINESS CARRIED ON ON COUNTRY 
PROPERTY 


Taxpayer claimed that, during the year ended 30 June 1948, he 
was carrying on business as a primary producer, namely, peanut 
farming, and, accordingly, that that year was his ‘‘first average year’’ 
for averaging purposes. For most of his life taxpayer had lived and 
conducted a business in a remote gold-mining town. The mine having 
closed down, taxpayer sold out of his business in January 1948. How- 
ever, as his home was in the town, and as there was abundant bore 
water supplies in the district, taxpayer interested himself in the 
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possibility of local peanut farming. After enquiries, taxpayer and a 
partner acquired sixty acres, which they fenced and cleared; they 
prepared and sowed some five acres to peanuts. Details of progress 
of the crop were kept and supplied to the Department of Agriculture, 
which was interested in possible development of the area. By April 
1948 it was clear that the crop had failed and in June 1948 taxpayer 
left the district and later sold the home he had in the town, and, in 
October 1948, he acquired an interest in a grazing property elsewhere 
in the State. Decision: Claim allowed. (3 C.T.B.R. (N.S.) Case 59.) 


PAYMENTS TO COMPANY FROM EXPLOITATION OF 
PATENTS DEVELOPED BY MANAGING DIRECTOR 
WITH FACILITIES PROVIDED BY COMPANY 


The managing director of a company used its premises, material 
and staff in developing certain patents. Later, ploughs embodying 
the patented ideas were manufactured and sold, but the company took 
no part in this business. After negotiation, the managing director 
agreed to pay sums totalling £185,350 to the company ‘‘for its ser- 
vices and assistance.’’? Held, the sums so received were assessable 
receipts of the company’s trade. (Harry Ferguson (Motors) Ltd. v. 
I.R. Comrs. (1951), 33 T.C. 15.) The Court of Appeal, Northern 
Ireland, held, in effect, that it was not a case of a sale by the com- 
pany of a capital asset, but of an agreement for the future exploita- 
tion of the plough as a commercial profit-earning enterprise and for 
a division of the profits of this enterprise between the parties until 
the company’s share of these profits had reached an agreed total. 


CLUBS CONDUCTING BUSINESS FOR BENEFIT OF 
CHARITABLE INSTITUTIONS 


The objects of the X Hospital Greyhound Racing Club are (a) 
to conduct greyhound racing, and (b) to devote its profits to the 
X District Hospital. No person could be a member of the club unless 
he was also a member of the Hospital Board. The club thus consisted 
only of members of the Hospital Board and the Chief Secretary gave 
special approval for the granting of a greyhound racing licence to 
the club. Because of provisions of the Gaming and Betting Act 1912 
the licence could not be issued direct to the hospital. The formation 
of the club also satisfied a requirement of the Hospitals Commission 
that the racing should be conducted by a voluntary committee separate 
from that governing the hospital. The hospital owned the freehold 
of the racecourse. The club objected to assessment of its profits to 
income tax. Decision: Claim allowed. (3 C.T.B.R. (N.S.) Case 58.) 

A piece of land was proclaimed a public park in 1921 and trustees 
were appointed as a committee to manage it. In 1925 the trustees 
purchased a picture show for, according to evidence, the purpose of 
deriving profits therefrom to be used to beautify and improve the 
park; the purchase money was borrowed by the trustees in their own 
right; the picture show was conducted by the trustees’ voluntary 
efforts. In 1934 a Park Trustees’ Club was formed. The objects of 
the club were (a) the association of the trustees for the purpose of 
beautifying and improving the park, (b) the carrying on of the 
picture show to provide money for such improvement, and (c) the 
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acquirement of property to enable the club’s objects to be carried 
out. Only trustees of the park were eligible for membership of the 
club; upon ceasing to be a member a person forfeited all claims upon 
the club and all his rights or claims ceased upon a member’s death. 
The property of the club was held in trust to carry out its objects. 
The rules of the club were strictly observed and all moneys available 
from the business were spent on improving the park or for purposes 
beneficial to the community. No member obtained any personal bene- 
fit from his membership. The club, having been assessed to income tax 
on its income of the year ended 28 February 1946, objected and 
claimed that its income was exempt under either s. 23 (e) or s. 23 (d). 
Decision: Claim allowed on the ground that the club was a ‘‘charitable 
institution’’ within the meaning of s. 23 (e). (2 C.T.B.R. (NS.) 
Case 82.) 


BOARD OF REVIEW DECISIONS ON TAXABILITY OF 
GOODWILL 


Prior to its amendment by Assessment Act (No. 3) of 1952, the 
definition of ‘‘premium”’ in s. 83 (1) of the Act included any con- 
sideration ‘‘for or in connexion with any goodwill or licence attached 
to or connected with land’’ a lease of which was granted, assigned or 
surrendered. Under the new definition, which applies to transactions 
entered into on or after 1 January 1953, a sum received or paid for 
goodwill is not assessable to the vendor or deductible by the purchaser 
unless both parties agree that the amount should be treated as a 
premium in terms of new s. 83a. The following are notes of decisions 
given by the Boards of Review under the old provisions of the Act. 


Cases where goodwill held to be personal 
GoopWILL OF StuDIO PHOTOGRAPHER 


For nineteen years taxpayer had carried on business under a 
trade name as a studio photographer on the seventh floor of a city 
building situated in a main shopping centre; he did the actual photo- 
graphing of clients and supervised his staff, who did the printing 
and other duties. In 1948 taxpayer disposed of the business and 
assigned his lease of the premises to the purchaser. Of the total price 
received, £1750 was attributed to goodwill and £50 to the lease. 
Decision (per Messrs. J. A. Nimmo and R. A. Cotes, Mr. H. H. 
Trebileo dissenting) : The sum of £1750 was not assessable. (3 C.T.B.R. 
(N.S.) Case 64.) ‘‘It is my opinion, based upon the evidence, that 
the reputation which had been built up by the taxpayer under the 
studio name, the real attractive force which brought customers to the 
studio, was what constituted the goodwill of the business, and this is 
what the taxpayer parted with for the agreed consideration of £1750.’’ 
Per Mr. R. A. Cotes. 


GoopwiILL or LAUNDRY 


In 1948 taxpayer disposed of a dry cleaning business carried on 
by him as a weekly tenant in basement premises in the busy section 
of a country town. The consideration of £1000 was expressed to be 
for the goodwill of the business, the tenancy and fittings. After ex- 
cluding £5 as the price for fittings, the Commissioner treated the 
balance of £995 as a premium. The purchaser was a company carry- 
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ing on a dry cleaning business in the same town as taxpayer. Con- 
ditions of the sale were that the purchaser should have the exclusive 
right to use taxpayer’s business name and an agreement by taxpayer 
to refrain from competing with the purchaser for a long period in a 
prescribed area. Soon after the sale the purchaser ceased to use the 
premises in its business; taxpayer did not sell the plant but moved it 
to a town some hundreds of miles away, where he re-commenced busi- 
ness. Decision: (i) The sum of £995 was not a ‘‘premium”’ to the 
extent that it represented consideration for (a) the right to the exclu- 
sive use of taxpayer’s name, and (b) the covenant in restraint of 
trade; (ii) on the evidence, the part of the sum of £995 attributable 
to assignment of the tenancy and site goodwill was £50. (3 C.T.B.R. 
(N.S.) Case 20.) ‘‘By securing the right to the exclusive use of the 
taxpayer’s name, and by restraining him from competing, the pur- 
chaser paid for and endeavoured to secure for itself a substantial part 
of the custom which would have followed the taxpayer had he not 
been restrained from recommencing business in his own name not too 
far away from his old premises.’’ Per Board No. 3. 


TOODWILL OF BAKERY 


Taxpayer sold the goodwill of his bakery business, together with 
a motor van and certain plant, for £2500, of which £1500 was for 
goodwill; and granted the purchaser a lease of the bakery premises 
for a term of three years. The premises were specially designed for 
a bakehouse and special equipment was installed therein. Taxpayer 
paid £150 in 1927 for the goodwill of the business then conducted by 
him on rented premises, and later paid £400 for the ‘‘run’’ of another 
baker in the town to avoid competition. Subsequently taxpayer and 
the other baker or bakers agreed to zone the district. The only goods 
sold by taxpayer were bread and buns. There was no shop at the 
bakery, although casual sales were made there; practically all sales 
were made on the run. On objection by the taxpayer to inclusion in 
his assessable income of the sum of £1500—Decision (Messrs. R. R. 
Gibson and F. C. Bock, Mr. A. C. Leslie dissenting) : Taxpayer’s claim 
upheld, as the goodwill was not attached to or connected with land a 
lease of which was granted by taxpayer. (2 C.T.B.R. (N.S.) Case 
77.) ‘‘In applying the provisions of s. 83 and s. 84, I take the view 
that one must find wherein lies ‘the real value of the goodwill’ 
(Phillips v. Commissioner, 75 C.L.R. 332) and then determine whether 
such goodwill ‘necessarily goes with the premises’ ( Williamson’s Case, 
67 C.L.R. 561). In my opinion the real value of the goodwill which 
the taxpayer sold in the case before us is to be found in the sales and 
delivery service provided for the customers throughout the area or 
district in which the business operated and that such goodwill was 
only accidentally connected with the land a lease of which was granted 
to the purchaser of the business.’’ Per Mr. F. C. Bock. 

The Commissioner has appealed to the High Court from the above 
decision. The following extract from the reasons in the above case of 
Mr. R. R. Gibson as to the meaning of ‘‘attached to or connected 
with’’ should be contrasted with the views of Mr. H. H. Trebilco 
cited in text [1375A] on the sammie phrase. ‘‘The use in the definition 
of ‘premium’ of the alternative terms ‘attached to’ and ‘connected 
with’ is the sort of redundancy which is often favoured by parlia- 
mentary draftsmen for the sake of greater caution. The verbs ‘attach’ 
and ‘connect’ are somewhat divergent in a number of the senses in 
which they are used and the divergence appears in their subjective 
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uses. In their objective uses they are practically synonymous and 
the caution of the draftsman was no doubt directed towards ensuring 
that each of them would be read according to the kindred meaning. 
That, 1 should think, is obvious, but in case it is not obvious I point 
to the opinion of Rich, J., in Williamson’s Case (supra) where he 
said (C.L.R., at p. 565), with reference to what is ‘goodwill attached 
to or connected with land,’ within the meaning of the Act, that it is 
goodwill which, in the absence of some special provision and whether 
specially mentioned or not, goes with the premises so that the seller 
is bound to do nothing positive except hand the premises over. His 
Honour certainly saw no significant difference of meaning between 
the alternative terms ‘attached to’ and ‘connected with.’ Both were, 
to him, descriptive of what is sometimes called the ‘goodwill of the 


> 9? 


site’. 
GoopwILL OF MEDICAL PRACTICE 


A medical practitioner purchased the sole medical practice in a 
one-doctor town. The purchase price included £900 for goodwill. The 
vendor assigned to the purchaser a lease of a combined surgery and 
dwelling. The premises, which had been occupied for more than thirty 
years by successive doctors, were near the main centre of the town- 
ship and midway between it and the hospital. Taxpayer was bound 
to carry on his profession on the leased premises. ‘The vendor cove- 
nanted not to practise within a radius of 100 miles for a period of 
ten years. Taxpayer claimed a sinking fund deduction under s. 88 (1) 
in respect of the sum of £900. Decision: Claim disallowed, as taxpayer 
had not proved that any part of the sum of £900 was paid for good- 
will attached to or connected with the leased premises. (2 C.T.B.R. 
(N.S.) Case 73.) 

A newly qualified medical practitioner bought a practice for an 
amount including £1350 for goodwill. The vendor undertook to procure 
the landlord to grant the taxpayer a lease of the premises for three 
years. On the day the agreement for sale of the practice was com- 
pleted, a lease agreement between the landlord and taxpayer was 
executed granting taxpayer a three-year lease. Taxpayer claimed a 
sinking fund deduction under s. 88. Decision: Claim disallowed, as 
no payment was made by taxpayer to the landlord so as to fall within 
the third limb of the definition of premium in s. 83 of the 1936-1948 
Act. (3 C.T.B.R. (N.S.) Case 40.) 


Cases where goodwill held to be local 


GooDWILL OF BooKSTALL 


The business of taxpayer was conducted in kiosks situated in a 
busy city arcade. Goods sold included newspapers, magazines, cigar- 
ettes, souvenirs and trinkets. No franchise was held for the sale of 
newspapers. In terms of an agreement taxpayer sold ‘‘the goodwill 
attaching to (his) person’’ together with plant and stock and assigned 
his lease. The price for ‘‘personal goodwill’’ was £2350, which the 
Commissioner assessed to tax. Decision: Commissioner’s assessment 
eonfirmed. (3 C.T.B.R. (N.S.) Case 65.) 


GoopwiLL of Lotrery AGENCY AND TOBACCONIST 


Taxpayer received £2925 for the goodwill of his tobacconist and 
lottery agency business carried on on premises occupied under a 
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weekly tenancy, which he assigned to the purchaser. The premises 
were situated near a main railway station. Decision: The sum of 
£2925 was an assessable premium. (3 C.T.B.R. (N.S.) Case 63.) 


GoopwWILL oF CaFE BUSINESS 


For twenty years taxpayer conducted a cafe business on leased 
premises in the main retail business street of a provincial city. In 
1944 he sold the business and the Commissioner assessed £1700 (attri- 
buted to goodwill) as being a ‘‘premium.’’ Taxpayer was well and 
favourably known as a restaurant host who gave special and personal 
attention to customers, most of whom were regulars and with whom 
taxpayer was personally acquainted. Taxpayer made every effort by 
personal introductions to influence customers to continue patronising 
the purchaser, who insisted on the taxpayer also entering into a 
restraint of trade clause not to compete for five years within a }-mile 
radius. By the agreement the exclusive right to use the cafe name 
remained with the purchaser. Decision (Mr. J. F. McCaffrey dissent- 
ing): The goodwill disposed of was attached to or connected with the 
leased land. (3 C.T.B.R. (N.S.) Case 39.) 


GoopwWILL OF CHEMIST’s BUSINESS 


Taxpayer carried on business as a retail chemist in street frontage 
premises of a leading city hotel in a busy main street. He sold the 
business for a price including £1250 for goodwill and assigned his 
lease to the purchaser. Upon being assessed he objected that the net 
profit on sale of goodwill was ‘‘not taxable, such profits being of a 
capital nature’’ and that there was ‘‘no transfer of lease.’’ At the 
hearing it was contended that the goodwill was personal and there 
was evidence that, following a boycott by wholesale suppliers, tax- 
payer developed sales of his own preparations, including cosmetics, 
and that residents of country towns where he had previously been 
in business still patronised him when they came to the city. Decision: 
Claim disallowed. (3 C.T.B.R. (N.S.) Case 38.) 


GoopWILL OF GREENGROCER 


Taxpayer sold his ‘‘personal and local goodwill’’ of and in the 
business of a greengrocer carried on by him on leased premises in a 
well-populated seaside suburb. Seventy-seven per cent of sales were 
made over the counter; and twenty-three per cent were made upon 
orders taken from and delivered to hotels, boarding houses and private 
homes in the locality. Apart from stock and plant, the purchase price 
was allocated as to £200 ‘‘for the local goodwill’’ and as to £900 ‘‘for 
the personal goodwill,’’ being for the right of the purchaser (a) to 
earry on the business under the taxpayer’s trade name, and (b) to 
hold himself out as carrying on the business in succession to the tax- 
payer. As agreed, taxpayer attended the premises during one month 
after the sale and introduced the purchaser to customers. Although 
not required to do so by the terms of the agreement taxpayer, who 
claimed to have close associations with suppliers at the local markets, 
also introduced the purchaser to them. Upon objection to assessment 
of the sum of £1100—Decision: Commissioner’s assessment confirmed. 
(2 C.T.B.R. (N.S.) Case 78.) ‘‘As to (a) [the vendor’s trade name], 
I think that it is clearly connected with the business premises. For 
years the business had been conducted on and from these premises 
under a particular trade name. The name was displayed on the front 
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of the shop, it and the business address were together in the telephone 
book, and in the circular to customers which was produced at the 
hearing the trade name was again linked, as one would expect it to be, 
with the business address. The real value of this authority to the 
purchaser was, in my opinion, that he could continue to conduct as the 
vendor had done the same business in the same premises under the 
same name. These three things, the business, the premises and the 
name, had been connected with one another for eleven years and at 
the date of sale they together constituted a sound profit-making 
entity.’’ Per Mr. J. A. Nimmo. 


GOoDWILL OF MILLINER’s BUSINESS 


For nearly seven years taxpayer conducted a millinery business 
under a firm name in buildings centrally situated in Perth. For the 
first four years the business was carried on in a corner shop on the 
ground floor of the building and thereafter in a salon on the first 
floor. She employed milliners who, under her supervision, made what- 
ever hats her clients ordered from hoods purchased from factories 
and other materials she kept for the purpose. When she moved 
upstairs she advertised the change in the newspapers and the woman 
who took the shop from her put a notice in the window and told 
people where she was. She stated that whilst she was in business 
upstairs there was nothing on the ground floor, not even the firm’s 
name in the tenants’ directory, to indicate that her business was on 
the premises. After she had moved upstairs the turnover of her busi- 
ness increased. In January 1947 she sold to another experienced 
milliner the goodwill of the business and the right to use the firm 
name, plant, trading stock and the tenancy of the premises. .Of the 
purchase price, the sum of £1000 was apportioned to ‘‘goodwill (in- 
cluding tenancy)’’. Pursuant to the agreement, taxpayer introduced 
the purchaser to customers and suppliers; taxpayer also entered into 
a restraint of trade covenant. Upon objection to assessment of the 
sum of £1000—Decision (Mr. H. H. Trebileco and Mr. J. A. Nimmo, 
Mr. R. A. Cotes dissenting): Claim disallowed. (2 C.T.B.R. (N.S.) 
Case 76.) 


GooDWILL OF GROCER 


Taxpayer sold the goodwill of his business of a general store- 
keeper, Savings Bank Agent, and vendor of motor spirit for £500, 
whereof £400 was stated to represent the value of his delivery round 
and £100 the value of his trade connexion. At the same time he 
granted the purchaser a three-year lease of the premises at a high 
rental of £7 per week, intended to cover over the period of the lease a 
reasonable sum for site goodwill. A rent-fixing tribunal subsequently 
reduced the rent to £4 10s. per week. The delivery round extended 
to houses a little over a mile from the shop and covered 240 cus- 
tomers. Fifty-seven per cent of sales were made and mainly paid for 
in cash on the round. As a member of two trade associations, tax- 
payer derived the advantages of collective purchasing and collective 
advertising. His delivery vans carried the name of one of the trade 
associations, that right being exclusive to him. He had accounts with 
wholesalers from whom he received quotas of goods in short supply. 
When he sold out, his membership of both trade associations, his 
Savings Bank agency and his petrol reseller’s licence were transferred 
to the purchaser. Taxpayer personally introduced the purchaser to 
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the wholesalers, who agreed that the latter should have the same 
quotas as taxpayer had had. Taxpayer objected to inclusion in his 
assessable income of the two sums of £400 and £100. Decision (Mr. 
R. A. Cotes dissenting as to the sum of £100): Claim disallowed. 
(2 C.T.B.R. (N.S.) Case 75.) 

** Assuming that the parties did intend that, by means of a high 
weekly rental, the taxpayer was to be paid for that part of the good- 
will of the business which the parties believed and agreed was attached 
to or connected with the premises, it is still necessary for the Board 
to determine whether or not the goodwill referred to in the agree- 
ment for sale is attached to or connected with the premises. With 
regard to the payment of £400, representing the value of the delivery 
round, counsel contended that it was not a premium, because the 
delivery round was something which could be conducted separately 
from the business transacted in the shop and from the shop premises. 
It was suggested by the taxpayer that it could be conducted from a 
shed somewhere else in the district. As the Board has already pointed 
out in a number of cases, it is not concerned with what could or might 
be done; it is concerned with the facts as they exist. The question, 
therefore, is—Was the delivery round in question at the date of the 
sale of the business attached to or connected with the premises of 
which a lease was granted by the taxpayer to the purchaser? In my 
opinion it was. This Board has already decided in connexion with 
the sale of a bakery business in which practically all of the bread 
sales were made on a delivery round that the goodwill of the business 
was nevertheless attached to or connected with the bakery premises. 
For the reasons given in Case 94 of 1 C.T.B.R. (N.S.), I consider 
that the delivery round in this case is likewise attached to or con- 
nected with the premises concerned. The premises were the head- 
quarters of the business conducted on the round. The orders collected 
on the round were made up from goods kept on the premises, they 
were taken to the customers’ homes in vehicles garaged on the 
premises and as to twenty-five per cent of them they were paid for 
on the premises.’’ Per Mr. J. A. Nimmo. 


GoOopwWILL OF TURKISH BaTHS 


By agreement of 11 March 1946 taxpayer sold her business of 
turkish baths ‘‘with the goodwill thereof and the balance of the term 
of the lease of the premises.’’ The agreement attributed £400 to the 
lease and goodwill and £400 to plant. A restrictive covenant was 
included in the agreement. At the date of sale the unexpired term of 
the lease was 44 months and the landlord had indicated that no 
extension of the lease would be granted. The premises were on the 
sixth floor of a city building. The Commissioner was informed that 
£500 was subsequently allocated to the lease and goodwill and he 
assessed accordingly. At the hearing of taxpayer’s objection, no oral 
evidence was adduced either as to any variation of the written agree- 
ment or as to the nature of the business. It was argued, however, that 
(a) the lease being of the sixth floor of a building, it was not a lease 
of land, and (bt) that the premium was not in connexion with the 
assignment of a lease or in connexion with goodwill attached to lease- 
hold land. Decision: Disallowing taxpayer’s claim—(i) Ground (a) 
above was not tenable in view of s. 22 (c) of the Acts Interpretation 
Act 1901-1941. (ii) There was no evidence in support of the con- 
tention that the goodwill was personal and not attached to the 
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premises. (iii) There being no evidence of any variation of the 
written agreement, only the amount of £400 was assessable as a 
premium. (2 C.T.B.R. (N.S.) Case 4.) 


WHAT IS “PLANT” FOR DEPRECIATION PURPOSES 
Caravans let as accommodation in caravan park 


A partnership conducted a caravan park on land by the seaside. 
In addition to deriving income by way of fees charged to holiday- 
makers who parked their own caravans on the land, the partners owned 
caravans which they hired to visitors who desired accommodation for 
holidays. The latter caravan cabins were built of wood to standard 
specifications so that a common undercarriage could be fitted to each 
to enable them to be towed about the park. For use in the park, the 
cabins rested on the ground upon their springs and electricity was 
connected to them. The partners claimed depreciation in respect of 
the caravan cabins. 

Decision (Messrs. J. A. Nimmo and R. A. Cotes, Mr. H. H. 
Trebileo dissenting): Claim disallowed, as the caravans were not 
‘‘plant’’ within the ordinary meaning’ of that word as used in 
s. 54 (1). 3 C.T.B.R. (N.S.) Case 35. ‘‘If we assume that the caravan 
retains its character as a chattel that does not, in my view, affect the 
position. A chattel is not plant just because it is a chattel. It only 
becomes plant because of the way it is put to use in the production of 
income or in the conduct of a business. Likewise, a fixture or struc- 
ture cannot be classed automatically as something which is not plant; 
consideration must be given to the use to which it is put. I think, 
therefore, that the nature of the use which is made of any property 
is a material factor (perhaps a vital factor) in deciding whether or 
not that property should be classed as plant. In the present case, I 
do not think that the caravans are in any respect similar to what the 
average man would consider to be plant. The use to which the 
caravans were put was similar in every way to that to which buildings 
of various descriptions are put in the case of an ordinary holiday 
guest-house’’—per Mr. R. A. Cotes. 


Hot water system 


A hot water system was installed in a hotel for the comfort of 
guests using the accommodation. The units comprising the equipment 
and the pipes distributing the water were capable of being removed 
without affecting the fabric of the structure to which they were 
attached. On objection against disallowance of a claim for deprecia- 
tion based on the cost of the installation—Decision: Claim allowed. 
as the hot water system was an item of plant within the meaning of 
s. 54. (3 C.T.B.R. (N.S.) Case 17.) 


Sheds for drying refractory bricks 


For the purpose of storing and drying refractory bricks and the 
clay used in making the bricks, a company erected sheds consisting of 
an iron roof affixed to and supported by wooden posts imbedded in 
the ground. On a claim for depreciation in respect of the sheds— 
Decision: The sheds were not ‘‘plant or articles’’ within the meaning 
of s. 54 (1). 3 C.T.B.R. (N.S.) Case 31. 
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DOUBLE TAX CONVENTIONS WITH THE U.S.A. 


The Commonwealth Treasurer (Sir Arthur Fadden) announced 
on 19 June 1953 that advice had been received that the three Taxation 
Conventions recently signed by the Commonwealth of Australia and 
the United States of America for the avoidance of the double taxation 
of income tax, estate duty and gift duty have been referred by the 
United States Senate to the Committee on Foreign Relations. This 
is the normal procedure adopted in connexion with the ratification 
by the United States of international agreements. The concomitant 
action in Australia will be to submit the Conventions to the Australian 
Parliament for ratification. It is hoped that this action will be taken 
in the next Parliamentary session. 


Sir Arthur said that the Government felt confident that the 
income tax Convention in particular would encourage investment of 
United States capital in Australian ventures, thus assisting the 
development of this country. 


The income tax Convention, Sir Arthur added, is similar in 
general respects to the agreement entered into by Australia with 
the United Kingdom. For example, Australia will not attempt to 
tax the earnings in Australia of a United States enterprise unless 
that enterprise has a permanent establishment in Australia. Con- 
versely, the United States will not tax the earnings of Australian 
enterprises in the United States unless they are received by a per- 
manent establishment set up in the United States. 


The Convention contains special provisions under which shipping 
and aircraft profits, pensions and certain classes of royalties origin- 
ating in one of the countries but derived by residents of the other 
country will be exempt from tax in the country in which they origin- 
ate. 

yenerally speaking, businessmen of one country who visit the 
other country for a period of up to six months in any year will not 
have their remuneration taxed in the country visited. 


The rate of tax on dividends paid by a company in one country 
to an individual or company resident in the other country and subject 
to tax in that country will be reduced so that the maximum rate of 
tax in the country of origin on these dividends shall not exceed 15%. 
r) 1953 EDITION NOW READY—GUNN & O’NEILL’S GUIDE ~ 
TO COMMONWEALTH INCOME TAX—PRICE 37s. 6d. CASH 
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Specific provisions of the Convention provide for the allowance of 
tax credits where both countries levy tax on the same income. The 
basic principle of the credit is to ensure that any tax paid to the 
country of origin of the income is set off against any tax which may 
be imposed on that income in the country of the residence of the 
recipient. 

If ratification of the Convention is effected before the end of 
1953, the Convention will apply in Australia for the income year 
commencing on 1 July 1953 and in the United States from 1 January 
1953. 

The text of the Convention for the avoidance of double taxation 
of income has been published in full as a special issue of Butterworth’s 
Taxation Service, and is distributed to subscribers with this issue of 


Current Taxation. 
PARTNERSHIPS AND LIVE STOCK 
Deemed Disposals of Trading Stock 

New s. 36a (1) of the Income Tax Assessment Act provides that 
where, for any reason, including the formation or dissolution of a 
partnership, or a variation in the constitution of a partnership, or in 
the interests of the partners, a change has occurred in the ownership 
of, or in the interests of persons in, property constituting the whole 
or part of the assets of a business and being trading stock (which 
ineludes live stock), standing or growing crops, crop-stools, or trees 
which have been planted and tended for the purpose of sale, and the 
person, or one or more of the persons, who owned the property before 
the change has or have an interest in the property after the change, 
then s. 36 applies as if the person or persons who owned the property 
before the change had, on the day on which the change occurred, dis- 
posed of the whole of the property to the person, or all the persons, 
by whom the property is owned after the change. 

Section 36 (1) referred to above provides that the value of the 
trading stock and other property mentioned shall be included in the 
assessable income of the taxpayer (i.e. ‘‘the person or persons who 
owned the property before the change’’), and the person acquiring 
the property (i.e. ‘‘the person, or all the persons, by whom the 
property is owned after the change’’) shall be deemed to have pur- 
chased it at a price equal to that value. 

For purposes of s. 36 (1), the value of any property or live stock 
shall be— 
(i) its market value on the day of the deemed disposal, or 

(ii) if, in the opinion of the Commissioner, there is insufficient 
evidence of the market value on that day—the value which, 
in his opinion, is fair and reasonable. 

Unless s. 36a (2), dealt with later, is invoked by agreement be- 
tween all the parties, the position created by s. 36a (1) may be illus- 
trated by the following example. 

Deemed Profit on Deemed Sale 

A, B, and C earry on business as graziers, sharing profits in the 
proportion of A 6/10ths, B 3/10ths, and C 1/10th. On 1 July 1953 
it was decided that the interests of the partners in the assets and 
profits be varied as follows: A 5/10ths, B 3/10ths, and C 2/10ths. 
The closing values of sheep, for income tax purposes, on 30 June 1953 
were 10,000 at £1 per head; the market value on that date (and on 
1 July 1953) being £5 per head. 
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TRADING ACCOUNT FOR PERIOD OF ONE DAY, VIZ. 1 JULY 1953 





Numbers Amount Numbers Amount 
Opening values .. 10,000 £10,000 Deemed sale under 
as s. 36a (1) .. .. 10,000 £50,000 
Deemed profit eT ns == 
£50,000 £50,000 











The assessable profit of £40,000 would be carried into the indi- 
vidual assessments of A, B, and C as follows: 


A—6/10ths ~ a me “6 ‘ead £24,000 
3—3/10ths aa “yp: = ae “4 12,000 
C—1/10th a ts - o% ne 4,000 
£40,000 





The trading account for period 2 July 1953 to 30 June 1954 will 
begin with an opening debit for sheep of 10,000 at £5 per head, 
£50,000. 

The above example is intended to illustrate that although there 
has been no variation in the constitution of the partnership, and 
only a relatively insignificant change of 1/10th in the interests of two 
of the partners, s. 364 brings into assessable income the whole notional 
profit on the sheep and not 1/10th thereof. 


Effect of Notice under s. 36A (2) 


Section 36a (2) provides a means of escape from the above pro- 
visions if all the parties agree to invoke subsection (2). Section 
36a (2) reads: 


Where— 

(a) property in relation to which the last preceding subsection applies has 
become, upon the change in ownership or interests, an asset of a 
business carried on by the person or persons by whom the property is 
owned after the change; 
the person or persons by whom the property was owned before the 
change holds or hold, after the change, an interest or interests in the 
property of a value equal to not less than one-quarter of the value of 
the property; 
the person or persons by whom the property was owned before the 
change together with the person or persons by whom the property is 
owned after the change give notice to the Commissioner, in accordance 
with this section, that they have agreed that this subsection shall 
apply in respect of the property, 
the value of the property, for the purposes of the last preceding section, shall be, 
instead of the value specified in paragraph (a) of subsection (8) of that section, 
the value (if any) that would have been taken into account at the end of the 
year of income if no disposal had taken place and the year of income had ended 
on the date of the change. 


(b 


~ 


“~~ 
s 


A relatively simple class of case is one where a grazier brings his 
son or sons into working partnership. In accordance with s. 36a(2) (bd), 
it is necessary that the father (‘‘by whom the property |i.e. the live 
stock] was owned before the change’’) should hold ‘‘after the change 
an interest...in the property of a value equal to not less than one- 
quarter of the value of the property.’’ Let us assume, for example, 
that the father assigned to his son a one-third interest in the live stock, 
so that after the change he will have retained an interest therein of a 
value equal to two-thirds of the value of the live stock. 
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The live stock must become, upon the change, an asset of a 
business carried on by the persons by whom the property is owned 
after the change (s. 36a (2)(a)). In the example, the father and his 
son will immediately ‘‘upon the change’’ carry on the business in 
partnership, each of the partners sharing profits and losses in the 
proportion in which they share in capital. 

The third condition imposed by s. 36a (2) is that the person by 
whom the live stock was owned before the change (i.e. the father) 
together with the person or persons by whom the property is owned 
after the change (i.e. the father and his son) must give notice to the 
Commissioner that they have agreed that s. 36a (2) shall apply in 
respect of the property (s. 36a (2)(c)). 

The above notice must be in writing. It must be signed by all the 
parties giving it. It must be lodged with the Commissioner on or 
before 31 August next succeeding the end of the financial year in 
which the change in ownership or interests occurred or on or before 
such later date as the Commissioner determines. 

For example, if the change occurred during the ‘‘financial year’’ 
ended 30 June 1953, the notice would require to be given on or before 
31 August 1953, unless the Commissioner gives leave to extend the 
date. The material period is the ‘‘financial year,’’ i.e. ended 30 June, 
not the ‘‘year of income.’’ Thus, if the above change took place on 
31 May 1953, and the father’s substituted accounting period ended 
on 30 September 1953, the notice would require to be lodged on or 
before 31 August 1953, not 1954. This is so, because the change took 
place during the financial year ended 30 June 1953. 

No form of notice under s. 364 (2) has been prescribed. It is 
suggested that the notice (addressed to the Commissioner) in the case 
of the formation of a partnership might be along the following lines: 

Whereas AB was on [date] the owner of the undermentioned live stock 
[particulars] and whereas the said live stock constituted part of the assets of a 
business carried on by the said AB, and whereas on the said [date] the said AB 
disposed of a one-third interest in the said live stock to his son CD, and whereas 
on the said [date] a partnership was formed between the said AB and the said CD 
and whereas upon the disposal of the said interest by the said AB to the said CD 
the said live stock became an asset of the business carried on by the said AB and 
CD in partnership and whereas the said AB and the said CD have agreed that 
section 36a (2) of the Commonwealth Income Taz and Social Services Contribution 
Assessment Act 1936, as amended, shall apply in respect of the said live stock, 
now we the said AB and CD hereby give you notice in pursuance of the said 
section 36a (2) that we have so agreed. 

If the terms of s. 36a (2) are duly complied with, the value of 
the live stock, for purposes of s. 36, shall be (instead of market value 
as prescribed by s. 36 (8) (a)) the value that would have been taken 
into account at the end of the year of income if no disposal had taken 
place and the year of income had ended on the date of the change. 
Thus, if the market value of the live stock in the example had been 
£5 pr head, and if the father had prepared an income tax return for 
the period beginning 1 July 1952 and ending on the date of the 
change, say, 31 May 1953 (without having regard to the change) 
and the value at the close of that period would, for income tax pur- 
poses, have been £1 per head, then the father will be deemed to have 
disposed of the whole of the live stock to the partnership at £1 per 
head. 


Can s. 36A (2) be Invoked on Dissolution? 
Section 36a (1) applies, inter alia, to a dissolution of partner- 
ship. Grave doubts have been expressed by certain members of the 
legal profession as to whether s. 36a (2) operates to grant relief in 
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this class of case. For example, A and B, who for years past have 
carried on a grazing business in partnership, sharing profits and losses 
equally, decide that on 30 June 1953 A shall dispose of his interest in 
the partnership to B, the consideration for his interest in the sheep 
being based on, say, £3 per head. The value for income tax purposes 
of the sheep at 30 June 1953 would have been £1 per head if the 
dissolution had not occurred. The market value on that date was £5 
per head. A and B agree to invoke s. 36a. B will continue to carry on 
the grazing business. If s. 36a (2) applies there will be a deemed 
disposal on 30 June 1953 of the whole of the sheep on hand on that 
day from the partnership of A and B to B at the price of £1 per head. 
If s. 36a (2) cannot be successfully invoked, then the whole of the 
sheep on hand on 30 June 1953 will be deemed to have been disposed 
of by A and B to B at a deemed price of £5 per head, notwithstanding 
that only a one-half interest therein was disposed of by A to B based 
on a price of £3 per head. 


Let us now test s. 36a (2) to ascertain whether the facts of the 
above case can be fitted into the terms of the subsection. The only 
part thereof that would give us any concern is para. (b). How can 
it be said with truth that ‘‘the person or persons [i.e. A and B} by 
whom the property was owned before the change holds or hold, after 
the change, an interest or interests in the property equal to not less 
than one-quarter of the value of the property’’? The persons by whom 
the property was owned before the change were A and B. These 
persons, A and B, do not hold interests in the property equal to one- 
quarter of its value after the change, as one of them, A, has no 
interest in the property after the change. 


A member of the legal profession wisely wrote to the Common- 
wealth Treasurer setting out his doubts on the above subject, and 
suggesting an alteration of the law to clarify the position. Sir Arthur 
Fadden replied as follows: 


Your suggestion, as I understand it, is that, on a change of interests in a 
partnership, the right of election to be treated as a continuing business would 
arise in those cases only where all the previous partners retain at least a one- 
quarter interest in the stock transferred. Upon this construction, if one former 
partner completely disposed of his share, the right of election would not operate. 

Similar suggestions were considered when the amending Bill was before 
Parliament. It was found, however, that the suggested interpretation would not 
give due effect to the whole of the paragraph, which, I am advised, means that 
where any one or more of the previous partners own at least one-quarter interest 
in the stock transferred, paragraph (b) becomes operative. 

Whilst I appreciate the interest taken by you in this matter, I feel, with full 
respect to the views expressed, that your interpretation would be somewhat 
restrictive and would not give full recognition to the clear objective of the section 
as a whole. 

In the light of the advice I have mentioned, it has been considered unneces- 
sary to amend the paragraph on the lines suggested in your letter. 


According to the Treasurer, s. 36a (2)(b) should be interpreted 
as meaning that the section shall apply ‘‘where the person or persons 
[or any one or more of them] by whom the property was owned before 
the change holds or hold, after the change, an interest or interests in 
the property of a value equal to not less than one-quarter of the value 
of the property.’’ In this view, the facts of the dissolution in the 
above example can be fitted into the paragraph, as one of the persons 
by whom the property was owned before the change, i.e. B, holds, 
after the change, a 100 per cent interest in the property. 
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If this be true, then s. 36a (2) can be successfully invoked in the 
following class of case. A had a nine-tenths interest before the change 
and B held the remaining one-tenth interest. A disposes of his interest 
to B. The minimum one-quarter interest applies only to the state of 
the holding after the change. 

We doubt if the Treasurer’s assurance would be acceptable to 
the legal profession, who hold the view that a section in the bush is 
less safe than one in the hand. In a word, the paragraph, according to 
the lawyers, should be amended to remove any doubt as to its applica- 
tion. 

For our own part, we respectfully accept the interpretation of 
the Treasurer as being correct. 

If the legal views expressed above are correct, it means that 
s. 36a (2) can never be successfully invoked where a former partner 
disposes of his whole interest whether to the other partners or to an 
outsider. The only alternative would be for the partner to retain a 
nominal interest in the partnership. 

On the contrary, we believe that the paragraph should be inter- 
preted by comparing the total of the interests of the former owner 
or owners of the assets (regarded as a group) with the total of their 
interests after the change (again regarded as a group). Thus, if 
A, B, and C own the property before the change and A or B or C, 
or A and B, or A and C, or B and C, own a twenty-five per cent 
interest after the change, then s. 36a (2) is capable of application. 

Support for this view is considered to be derived from s. 36a (4), 
which reads as follows: 

Where subsection (1) of this section applies in relation to property in conse- 
quence of the death of a member of a partnership, the persons by whom a notice 
in pursuance of subsection (2) of this section may be given shall include, in lieu 
of the deceased person, the trustee of his estate and the beneficiaries (if any) 
who are liable to be assessed in respect of the whole or a share in the income of 
the business of which the property becomes an asset. 


It frequently happens that a partnership is dissolved on the death 
of a partner. In fact, death automatically dissolves a partnership 
unless the agreement otherwise provides. On the other hand, the agree- 
ment may provide for the surviving partners to continue to carry on 
the business in partnership with the trustee. 

Section 36a (4) clearly contemplates and provides for the case 
of a change of interests consequent upon the death of a partner. In 
the event of dissolution, or cessation of the deceased’s partner’s inter- 
est, the persons by whom a notice in pursuance of s. 36a (2) may be 
given shall include the trustee of the deceased partner’s estate. If, on 
the other hand, the trustee becomes a partner in place of the deceased 
partner and the beneficiaries are liable to be assessed on the whole or 
part of the income of the business derived after the death of the 
partner, then the beneficiaries must also join in the notice under 


s. 36a (2). 


Lodgment of Notices where s. 36A Operates Retrospectively 

Section 7 (2) of the Amending Act No. 90 of 1952 provides as 
follows : 

Notwithstanding anything contained in the section inserted in the Principal 
Act by this section, a notice under the section so inserted in relation to a change 
in ownership or interests that occurred during the year of income that com- 
menced on 1 July, 1950, or the next succeeding year of income, may be lodged 
with the Commissioner on or before 31 August, 1953, or on or before such later 
date as the Commissioner determines. 
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Section 36a applies retrospectively to year of income ended 
30 June 1951. Any assessments which have been made in accordance 
with the decision in Rose’s Case will stand. Where, however, assess- 
ments have been made contrary to that decision (i.e. where they have 
been based on market price), the taxpayers adversely affected may 
lodge a notice of election under s. 36a (2) and their assessments will 
be amended in accordance with that election (s. 7 (3) of Amending 
Act No. 90). 


. 7 . . ‘ 
The notice of election must be lodged on or before 31 August 
1953, or on or before such later date as the Commissioner determines. 


The right of election under s. 36a (2) applies to any case where 
assessments have been based on market values, or in any case where 
an assessment has not yet been issued where the change of ownership 
or interests occurred during income years ended 30 June 1951, 1952 
or 1953. Thus, for example, where a change of interests occurred 
during income year ended 30 June 1951 or 1952 and no assessment 
has yet been issued against the persons who owned the trading stock 
before the change, it will be necessary for them to lodge a notice of 
election under s. 36a (2) before 31 August 1953, i.e. if they wish to be 
assessed in the manner prescribed by that subsection. Failing such 
notice of election, the assessments would be made in accordance with 
s. 36a (1). If assessments have been issued for those years based on 
market values, those assessments would be amended if notice of 
election is given by 31 August 1953. 


Section 7 (4) of the Amending Act No. 90 of 1952 provides as 
follows : 


Where— 
(a) a change in the ownership of, or in the interests of persons in, 
property, being a change in relation to which the section inserted in 
the Principal Act by this section applies, occurred on or after— 


(i) 1 July, 1951; or 


(ii) if the person or persons who owned the property before the change 
adopted an accounting period in lieu of the year of income that 
commenced on that date—the first day of that accounting period 
or the fifth day of November, 1951, whichever is the earlier, 

and not later than 18 September, 1952; and 

(b) the Commissioner is satisfied that the property became, upon the 
change, an asset of a business carried on by a bona fide partnership 
of the persons by whom the property was owned after the change, 
sub-section (2) of the first-mentioned section applies in relation to that change 
as if the reference in paragraph (b) of that sub-section to one-quarter of the 
value of the property were a reference to such smaller proportion of that value 
as the Commissioner considers reasonable having regard to the number of partners 
and the circumstances in which the change occurred. 


In view of the above provisions, it is desirable to lodge notice of 
election under s. 36a (2), where the parties desire that the subsection 
shall be applied, even where the interests of the parties, who owned 
the trading stock before the change, are less than twenty-five per cent 
after the change. It is then for the Commissioner to consider whether 
such smaller proportion than twenty-five per cent is reasonable in the 
circumstances. The Commissioner’s opinion may be reviewed by the 
Board of Review. But all this is equivalent to talking to yourself 
unless the notice of election is made. 
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Deemed Disposals of Plant 


New s. 59aa provides as follows: 
Where, for any reason, including— 
(a) the formation or dissolution of a partnership; or 
(b) a variation in the constitution of a partnership, or in the interests of 
the partners, 
a change has occurred in the ownership of, or in the interests of persons in, 
property in respect of which depreciation has been allowed or is allowable under 
this Act or the previous Act, and thé person, or one or more of the persons, who 
owned the property before the change has or have an interest in the property 
after the change, the provisions of this Act relating to depreciation apply as if 
the person or persons who owned the property before the change had, on the day 
on which the change occurred, disposed of the whole of the property to the person, 
or all the perscus, by whom the property is owned after the change for a con- 
sideration co": to the amount specified in the agreement in consequence of which 
the change ocenrred as the value of the property for the purposes of that agree- 
ment, or, if there is no such agreement or no amount is so specified, an amount 
determined by the Commissioner. 


It is important to remember that depreciated property includes 
improvements enumerated in s. 54 (2)(b) and (c). 


It is quite competent, for example, for a retiring partner to dis- 
pose of his interest in plant and structural improvements mentioned 
in s. 54 (2)(b) for a consideration based on full market value, or to 
dispose of such interest by way of gift and, consequently, to pay gift 
duty based on such market values, and, on the other hand, for the 
agreement in consequence of which the change occurred to specify as 
the value of the depreciated property a sum equal to its depreciated 
value, for income tax purposes, at the time of the change. 


Section 59a is retrospective in its application to year of income 
ended 30 June 1951. Most agreements concerning changes in partner- 
ship interests will not have specified any sum in respect of depreciated 
property, particularly in respect uf structural improvements. 

Section 10 (2) of the Amending Act No. 90 of 1952 provides as 


follows: 


Notwithstanding anything contained in the section inserted by the last 
preceding subsection [i.e. new s. 594A], where that section applies by reason of a 
change in ownership of, or interests in, property during the year of income that 
commenced on 1 July 1950, or during either of the next two succeeding years of 
income, the person or persons who owned the property before the change together 
with the person or persons who own the property after the change may, if an 
amount was not specified as the value of the property in an agreement in conse- 
quence of which the change occurred, give notice to the Commissioner that they 
elect that an amount specified in the notice shall be deemed to be the consideration 
in respect of that property. 


The notice in respect of any of the three years ended on 30 June 
1953 must be in writing, signed by all the parties giving it, and lodged 
with the Commissioner on or before 31 August 1953 or on such later 
date as the Commissioner determines. 

Section 10 (4) of the Amending Act No. 90 of 1952 provides as 
follows : 


Where a notice is given in pursuance of subsection (2) of this section, if the 
Commissioner is satisfied that the amount specified in the notice is not inconsistent 
with the terms of an agreement in consequence of which the change in ownership 
or interests occurred, the amount so specified shall, for the purposes of s. 594A 
of the Income Tax and Social Services Contribution Assessment Act 1936-1952, 
be deemed to have been specified in such an agreement as the value of the property 
for the purposes of the agreement. 
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As an officially-cited example, it would not be open to the parties 
to include £5000 as the consideration for plant if the total value of 
all assets, including plant, taken into account by the parties for the 
purpose of the transfer was only £4000. 

On the other hand, we feel certain that no official objection would 
be raised if the parties select the depreciated value for income tax 
purposes. 

No form of notice has been prescribed for the purpose of s. 10 (2). 
It is suggested that the notice be along the following lines: 


Whereas A [insert full name] was on [insert date] the owner of certain 
property in respect of which depreciation has been allowed or is allowable in the 
assessments of the said A under.the Income Taz and Social Services Contribution 
Assessment Act 1936, as amended, and whereas on the said [insert first-mentioned 
date] the said A disposed of a one-third interest in the said property to B [insert 
full name] and whereas an amount was not specified as the value of the said 
property in the agreement in consequence of which the said one-third interest was 
disposed of by the said A to the said B, now we the said A and the said B hereby 
give you notice that we elect in accordance with the provisions of s. 10 (2) of the 
Income Tax and Social Services Contribution Assessment Act (No. 3) of 1952 
that the sum of [insert depreciated value for income tax purposes of whole of such 
property at time of disposal, or other selected value] shall be deemed to be the 
consideration in respect of that property. 


[Notice to be signed by A and B.] 


ARRANGEMENT HAVING PURPOSE OF AVOIDING TAX 
HELD VOID 


In October 1946 a partnership of seven residents of Australia 
bought war disposals goods on Torokina Island. In January 1947 two 
companies were formed, one in Papua and one in Sydney. The capital 
of the Papuan company comprised seven paid-up £1 shares sub- 
scribed for as to one each by seven signatories who were residents of 
Papua. The partnership sold the disposals goods to the Papuan com- 
pany at cost; the Papuan company then sold the goods to the Sydney 
company on terms that the vendor would accept the net proceeds of 
realization as satisfaction for the purchase money. In March 1947 
each partner bought from the Papuan residents for £1 one fully paid 
share. The original intention of the partners was to receive the 
Papuan company’s profits by way of dividends over a period of years. 
However, following a suggestion made in August 1947, five of the 
partners went to Port Moresby on 1 February 1948 for the purpose 
of carrying out the steps laid down in a prepared routine to effect a 
realization of the shares so that the proceeds should be a capital 
receipt. On 2 February the Papuan company’s directors accepted a 
bank draft from the Sydney company for £78,520 in full settlement 
of the purchase money. The directors resigned and W., a local 
solicitor, and three of his local clients were appointed directors. W. 
drew his own cheques for £11,000 each to six clients as a loan; W. 
and each of the six then drew their own cheques for £11,000, which 
were exchanged for a share transfer executed by one of the seven 
partners. The next day the company registered the share transfers 
and authorized a loan of £77,000 to W. The company’s cheque for 
£77,000 to W. and the cheques drawn the day before were then cleared 
simultaneously ; thereafter each of the seven old shareholders obtained 
a bank draft for his £11,000. On the third day the Papuan company 
paid a dividend of £11,000 on each share and cheques were paid into 
the bank accounts of the new shareholders, who thereupon repaid the 
loans made them by W., and he in turn repaid his loan from the 
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company. The result of these transactions was that the Papuan com- 
pany had, at the end of three succeeding days, disposed of £77,000, 
being nearly the whole of its distributable profits, and the seven old 
shareholders between them had received £77,000, each having re- 
eeived £11,000 as the price of his one share in the company, and those 
shares were legally and beneficially owned by the new shareholders. 
The Commissioner assessed the partners on the basis that, in con- 
sequence of the application of s. 260, each received £11,000 as part 
of a distribution by the company to its shareholders out of profits, so 
that each amount was assessable as a dividend. Held, dismissing an 
appeal, the transactions of February constituted an arrangement 
having the purpose and (apart from the operation of s. 260) the effect 
of defeating and avoiding a liability imposed on taxpayer by the Act, 
with the result that taxpayer’s transfer of his share in the Papuan 
company was void as against the Commissioner and the assessment 
was therefore correct. (Bell v. F.C. of T. (1953), 5 A.I.T.R. 462.) 


‘*Sinee all parties acted openly, and there is no ground for 
denying that every step in their procedure was effectual as between 
themselves to do what it purported to do, the Commissioner’s assess- 
ment against Bell cannot be supported unless by reference to s. 260 
of the Income Tax Assessment Act. That section, so far as its pro- 
visions need be considered in this case, provides that ‘every contract, 
agreement, or arrangement made or entered into, orally or in writing, 
shall so far as it has or purports to have the purpose or effect of in 
any way, directly or indirectly ...(c) defeating, evading or avoiding 
any duty or liability imposed on any person by this Act... be abso- 
lutely void, as against the Commissioner, or in regard to any proceed- 
ing under this Act, but without prejudice to such validity as it may 
have in any other respect or for any other purpose.’ The section is, 
of course, an annihilating provision only. It has no further or other 
operation than to eliminate from consideration for tax purposes such 
contracts, agreement and arrangements as fall within the descriptions 
it contains. It assists the Commissioner, in a case like the present, 
only if, when all contracts, agreements and arrangements having such 
a purpose or effect as the section mentions are obliterated, the facts 
which remain justify the Commissioner’s assessment. One other 
general observation should be made. In Jaques v. Federal Commis- 
stoner of Taxation (1924), 34 C.L.R. 328, at p. 359, Isaaes, J., said 
of the word ‘arrangement’ that in this collocation it is the third in a 
descending series, and means an arrangement which is in the nature 
of a bargain, but may not legally or formally amount to a contract 
or agreement. It must be remembered, however, that the section is 
concerned only with contracts, agreements and arrangements which 
have an effect in law and accordingly are capable of statutory avoid- 
ance. With this in mind, it may be said that the word ‘arrangement’ 
is the third in a series which as regards comprehensiveness is an 
ascending series, and that the word extends beyond contracts and 
agreements so as to embrace all kinds of concerted action by which 
persons may arrange their affairs for a particular purpose or so as 
to produce a particular effect. The case of Jaques v. Federal Com- 
missioner of Taxation itself, and the later case of Clarke v. Federal 
Commissioner of Taxation (1932), 48 C.L.R. 56, illustrates the appli- 
cation of the word. It is true that, as Isaacs, J., observed in the 
former of these cases, at p. 359, the word does not inelude a econ- 
veyance or transfer of property as such; but, as the cases cited show, 
under the section a conveyance or transfer of property may be void 
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as against the Commissioner as being part of a wider course of action 
which constitutes an arrangement in the relevant sense of the word. 

‘*Such an arrangement was made, clearly enough, when Bell and 
his co-shareholders and White and his six clients co-operated, in 
accordance with the preconcerted plan embodied in the Routine docu- 
ment, in so ordering their affairs that although £77,000 of distribut- 
able profit was extracted from the Papuan company and Bell and his 
associates had their cash resources increased by amounts totalling that 
very sum, yet the company made no distribution to those persons and 
what they received they received as the sale price of their capital 
assets, the shares they held in the company. This arrangement, both 
in purpose and in effect, represented nothing but a method of impress- 
ing upon the moneys which came to the hands of Bell and his 
colleagues the character of a capital receipt and of depriving it of the 
character of a distribution by a company out of profits. It was there- 
fore a means for avoiding the income tax which would have become 
payable had the £77,000 been distributed by the company in the 
normal way. Section 260 (c) postulates a duty or a liability imposed 
on a person by the Act, but this refers, not to a liability to pay a 
particular amount of tax (which would be a liability imposed by a 
taxing act), but to a liability such as s. 17 of the Act imposed on Bell, 
to pay tax in respect of his taxable income ascertained by including 
in his assessable income his proportion of the Papuan company’s 
profits if and when he should participate in a distribution of them. 
It must therefore be held that the transactions of 2, 3 and 4 February 
1948 constituted an arrangement made by Bell and the others who 
took part, having the purpose, and (apart from the operation of 
s. 260) the effect, of defeating and avoiding a liability imposed on 
Bell by the Act. 

‘‘Then if this arrangement be treated as void, what remains? 
Simply this, that on 3 February 1948, £77,000, consisting entirely of 
profits, was withdrawn from the company’s bank account, and £11,000 
of it passed, indirectly but by steps which are clearly traceable on 
the face of the bank’s ledgers, into Bell’s bank account; and Bell is 
to be considered as remaining at that time a shareholder in the com- 
pany, his transfer to Corlett being ex hypothesi void as against the 
Commissioner as an integral part of the arrangement. This means 
that the application of s. 260 in this case is to eliminate those features 
of the case upon which the exclusion of the £11,000 from assessable 
income depends, and by that means to establish the correctness of the 
assessment appealed against.’’ 


INITIAL CONTRIBUTION BY NON-PRIVATE COMPANY 
TO STAFF RETIRING FUND 


Weighing past service as a special circumstance 


In year ended 30 June 1944 a non-private company set up a 
voluntary non-contributory staff retiring fund and made an initial 
contribution of £6000 thereto; in the same year the company sub- 
sidised an employee’s group assurance scheme to an amount of £242. 
The normal retiring age adopted was sixty years of age and working 
directors were defined to be employees for purposes of the fund. 
Except to allow certain small amounts the Commissioner did not 
exercise his discretion under s. 79 (4) to allow any amount in excess 
of the maximum provided by s. 79 (3). 
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The amounts allowed by the Commissioner under s. 79 (4) were 
arrived at on the basis that a normal retiring allowance would be 
twice an employee’s salary at the time of joining the fund; from this 
sum he deducted the amount assured under the group assurance 
scheme and divided the remainder by the number of future years’ 
service until retirement at age of sixty years. In the case of three 
joint managing directors, who were also substantial shareholders, the 
Commissioner limited the deduction to the maximum permissible 
under s. 79 (3). In allowing because of ‘‘special cireumstances’’ such 
higher amounts as they thought ‘‘reasonable’’ in respect of five 
specified employees, including the joint managing directors, a majority 
of the Board stated the following general considerations :— 


(a) Twice the annual salary at the time of joining a fund is 
more often than not less than an adequate retiring 
allowance. 

(b) Long service is a special circumstance. 

(c) Normal retiring age is sixty-five years. 

(d) Giving weight to (b) and (c) above, a reasonable annual 
contribution for each employee may be calculated by 
multiplying one-twelfth of his annual salary on joining 
the fund by the total of past and future years’ service up 
to retiring age and dividing the result by number of future 
years of service to retiring age. 

The amount arrived at as in (d) above is to be adjusted, 
in accord with the limitation implied by s. 79 (3), to an 
amount not greater than the total of the maximum annual 
contributions permissible under s. 79 (3) for the whole 


of the employee’s past and expected future years of 
service. 

The shareholding interest of working directors of a non- 
private company is not a factor in determining whether 
or not s. 79 (4) should be applied. (3 C.T.B.R. (N.S.) 
Case 66.) 


SHARE OF COMMISSIONS PAID TO DIRECTORS AFTER 
RETIREMENT 


The capital of the taxpayer company (except two shares) were 
held by two brothers. In 1948, the brothers agreed to sell their shares - 
to the remaining directors. The purchasers were also to pay to the 
brothers fifty per cent of all commissions and fees, above a fixed 
limit, received by the company in each of the five years ending 1950. 
A supplement agreement of 1947 between the brothers and the pur- 
chasers (to which the company was not a party) declared that this 
percentage of commission and fees should be made by the company. 
During the relevant period, the brothers rendered some advisory 
services to the company. Held, the sums paid by the company to the 
brothers were not allowable deductions to the company. (Faulcon- 
bridge v. Thomas Pinkney & Sons Ltd. (1951), 33 T.C. 415.) 


FAILURE TO MAKE FULL AND TRUE DISCLOSURE 


The executrix of the estate of a deceased who died in September 
1947 lodged a return for year ended 30 June 1947 setting out par- 
ticulars of income and deductions in the form of accounts with sup- 
plementary statements. In the profit and loss accounts for two hotels 
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there appeared debits as follows: ‘‘Bad debts—Cash Suspense A/c. 
£1798 6s. 4d.’’ and ‘‘Bad debts—Cash shortages A/c. £935 17s. 2d.’’ 
The Commissioner allowed both items as deductions in an original 
assessment made upon the executrix. Subsequently, after enquiry, 
the Commissioner issued an amended assessment in which he dis- 
allowed the above items. The items represented an accumulation of 
cash shortages shown by the deceased’s agent as cash on hand in 
balance sheets lodged with returns for prior years with an indication 
that the amounts were in query. Neither the executrix nor her agent 
knew any more than that there were unexplained discrepancies be- 
tween cash takings and cash banked or expended at the hotels. The 
sole ground of objection pursued at the hearing was that the Com- 
missioner was precluded by s. 170 from making the amended assess- 
ment. Decision: There had not been ‘‘a full and true disclosure’’ of 
all material facts necessary for an assessment before the issue of the 
original assessment and the amended assessment was authorized by 
s. 170 (2). (3 C.T.B.R. (N.S.) Case 70.) 

In the course of their separate reasons, with which Mr. J. A. 
Nimmo agreed, Messrs. H. H. Trebileo and R. A. Cotes made the 
following statements: ‘‘The truth is that the material facts necessary 
for the assessment have never been revealed to the Commissioner. On 
the evidence, however, I conclude that the executrix and her agent 
have never known them and, despite efforts, have never been able to 
obtain them. There is no failure to disclose what they did not know. 
(F.C. of T. v. Westgarth (1950), 81 C.L.R. 396.) I presume that if a 
taxpayer reveals to the Commissioner all the material facts he knows 
or can obtain, he cannot be said not to have made a full disclosure of 
all the material facts, even though many may be lacking; and so, 
presumably, if he knows, and can obtain, none of the material 
facts. ... If a claim had been made for a deduction in respect of ‘Cash 
Shortages’ without qualification, there might have been difficulty in 
deciding that there was failure to make a full and true disclosure.... 
I can see no justification for the description of the cash shortages as 
bad debts at any stage. To describe the cash shortages in the return 
as bad debts was, in my opinion, not a true disclosure of the material 
fact that cash shortages of an unascertained nature appeared to 
exist.’’ (Per Mr. Trebilco.) 


‘‘After careful consideration of the accounts and supporting 
statements presented by the taxpayer with his returns, I think that 
sufficient information was given to apprise the Commissioner of the 
fact that the amounts written off did in fact represent an accumula- 
tion of cash shortages, but the description of the amounts charged to 
profit and loss account as ‘bad debts,’ with the resultant claim for a 
deduction from assessable income, called for a descriptive paragraph 
showing the true nature of the cash shortages and the reason for the 
claim that these were in the nature of bad debts. Without such an 
explanatory link, it is at least doubtful whether one could hold that 
there had been a ‘full’ disclosure of all material facts, and, in any 
event, I do not think that the disclosure could be held to be ‘true’ 
inasmuch as there would be a tendency for the information, as given, 
to mislead the Commissioner as to the true nature of the claim, how- 
ever unintentional this may have been.’’ (Per Mr. Cotes.) 

In September 1949 taxpayer received an honorarium of £104 in 
respect of his services as honorary treasurer of an employees’ associa- 
tion for the year ending 30 September 1949. His period of office con- 
tinued until the annual general meeting in November. He included 
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five per cent thereof in his return against an item covering retiring 
allowances received in a lump sum and was assessed accordingly. Sub- 
sequently, after correspondence, the Commissioner issued an amended 
assessment including the whole of the sum of £104. Taxpayer’s sole 
claim was that the amended assessment was not authorized by s. 170. 
Decision: The amended assessment was authorized by s. 170 (2). 


(3 C.T.B.R. (N.S.) Case 91.) 


INTEREST ON PARTNERS’ CURRENT ACCOUNTS 
A way of qualifying the general basis of dividing profits 


Under a partnership agreement the partners’ shares of profits or 
losses were to be transferred to their respective current accounts. 
Drawings might be made in anticipation of profits. Interest at six 
per cent per annum was to be credited or debited on the credit or 
debit balances for the time being in the partners’ respective current 
accounts. For the year ended 30 June 1948 taxpayer was debited 
with a net £151 interest in respect of balances on his current account. 
The Commissioner included the £151 as income from property in his 
ealeulation of the net income of the partnership and made con- 
sequential alterations in the classification of the net income divided 
among the partners. Held, the provision in the agreement for charg- 
ing or allowing interest on partners’ current accounts merely operated 
to qualify the main basis prescribed for the division of profits among 
partners and the adjustment represented by interest charged or 
allowed did not affect the nature of any part of the partnership 
income. (F.C. of T. v. Beville (1953), 5 A.I.T.R. 458.) This decision 
over-rules the view expressed in 2 C.T.B.R. (N.S.) Case 6. The Com- 
missioner’s appeal was from a decision of Board No. 3 in that case. 


LOAN BY WIFE TO HUSBAND IN EXCHANGE FOR 
RIGHT TO SHARE OF PROFITS 


In terms of a partnership agreement with X, a non-resident sleep- 
ing partner, taxpayer conducted an accountancy practice upon the 
basis that taxpayer should receive a salary of £7 per week, the balance 
of profits to be divided equally with X. The partnership was for a 
fixed term and taxpayer had an option to buy X out as from 
1 January 1941. If the option was not exercised the practice was to 
be sold and each partner was to covenant with the purchaser not to 
practise in the area. Taxpayer, being unable otherwise to arrange 
finance to buy out X, offered his wife the same share of the profits in 
the business as that to which X was then entitled if she would borrow 
the necessary money from her father; this she did and the amount 
was credited to a loan account in her name in the firm’s books. She 
paid interest to her father on the loan from him and her share of 
profits was credited each year to her drawings account and she made 
eash withdrawals for her own purposes. As from 1 July 1946 tax- 
payer sold to Y a two-fifths share in the practice and the agreement 
between taxpayer and his wife was varied so that taxpayer was to 
receive £12 per week before the balance of his three-fifths share was 
divided equally between himself and wife. Appropriate returns were 
lodged for each of the seven years ended 30 June 1948. The Com- 
missioner assessed taxpayer on the basis that no part of the firm’s 
profits was assessable income of the wife. Decision: Taxpayer’s objec- 
tions allowed. (3 C.T.B.R. (N.S.) Case 71.) 
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‘*At one time I thought that the word ‘jointly’ might require 
that part of the definition (of partnership) to be limited to cases 
such as those of persons who are joint owners of property from which 
income (e.g., rent) is derived, but I do not now think that the High 
Court would regard such a limitation as applicable. In F.C. of T. v. 
Midland Railway Company of Western Australia Limited (1952), 
85 C.L.R. 306; 5 A.1.T.R. 243, Dixon, C.J., (C.L.R., at pp. 316-317), 
after referring to English cases which establish that the remuneration 
of an employee is prima facie deductible as a trade expense even 
although the amount of that remuneration is calculated as a per- 
centage of profits, said ‘Difficulties have been experienced in drawing 
the line between the case of deductible remuneration comprising a 
percentage of profits and the division of profits between parties 
jointly earning or gaining them.’ By the words which I have italicised 
His Honour appeared clearly to be referring to cases which included 
the case to which he almost immediately afterwards referred (and 
which, in my opinion, is the same as the present case) where a person 
has contributed to the capital structure of a business by lending 
moneys to its proprietor or proprietors in exchange for a right to a 
share of its profits. This indicates to me that it is proper to hold in 
the present case that the taxpayer and his wife were jointly in 
receipt of the income consisting of such of the profits of X & Co. as 
were, by virtue of their agreements inter se, shared equally between 
them and were therefore a partnership within the meaning of the 
Act.’’ (Per Mr. R. R. Gibson.) 


EXCESS OF DEPOSITS RECEIVED ON CONTAINERS 
OVER DEPOSITS REFUNDED 


A firm of cordial manufacturers distributed its products by 
wholesale in bottles in crates. A deposit of 2s. per dozen was charged 
to customers on all bottles and 2s. each on crates, and these deposits 
were paid, as received, into the general banking account. Refunds of 
deposits were made only if or when bottles and crates were returned. 
Deposits charged to customers were credited not to sales but to a 
‘‘bottle deposit trust account’’ which was debited with deposits re- 
funded. All bottles and crates used were debited to trading account 
without any adjustment for units in customers’ hands. The Com- 
missioner increased the firm’s income as returned by adding thereto 
the increase of the credit balance in the ‘‘ bottle deposit trust account’’ 
at the beginning as compared with the end of the year, the net in- 
crease being the excess of deposits charged over deposits refunded 
Decision: Objection disallowed. (3 C.T.B.R. (N.S.) Case 60.) 


DECISIONS ON WHAT IS REASONABLE DIRECTORS’ 
REMUNERATION 


An old-established business of cartage contractors previously 
conducted by two partners was incorporated as a private company in 
June 1948. The two partners became directors, each holding one-half 
of the paid-up capital of £12,002. Each director had thirty or more 
years’ experience in the business and both devoted their full time to 
the conduct of the business. A salary of £2000 per annum was fixed 
for each director upon formation of the company. For year ended 
30 June 1950 the net profit, after charging £4000 directors’ remunera- 
tion, was £97. The Commissioner reduced the amount allowable as 
a deduction for directors’ remuneration from £2000 to £1600 each. 
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It was alleged that price control in the relevant year had, among other 
things, adveresely affected trading results. Decision: A salary of 
£2000 to each director was reasonable in amount. (3 C.T.B.R. (N.S.) 
Case 69.) ‘‘Where the capital is wholly owned by persons who are 
employed on a full-time basis in the service of the company, and 
where the type of business is such that the profit can be expected to 
flow from the efforts of these persons rather than from the invest- 
ment of their capital, I can see no valid reason for the Commissioner 
or the Board to exercise a power under s. 109 of the Act so as to treat 
as an allowable deduction under that section only a part of what 
would ordinarily be reasonable remuneration, simply upon the ground 
that to do otherwise would not permit of a reasonable reward to 
eapital.’’ (Per Mr. R. A. Cotes.) 


The issued capital of a private company dealing in builders’ 
hardware comprised fully paid £1 shares which were acquired in 
1941 at 1s. per share by four persons, three of whom gave their per- 
sonal covenants to the vendor that the company would repay him 
moneys owing under a debenture. These three were directors who, 
the evidence showed, carried out duties which in a firmly established 
organisation would, in more normal times, be left to branch managers. 
For year ended 30 June 1948 each of the three directors was paid 
£750 remuneration. The Commissioner applied s. 109 and allowed a 
deduction of £500 as reasonable remuneration to each of the three. 
Decision: The sum of £750 paid to each of the three directors was 
not in excess of a reasonable sum. (3 C.T.B.R. (N.S.) Case 68.) 

A private company engaged in the sale of motor vehicles was 
formed in 1937 with a paid-up capital of £2. By 30 June 1949 share- 
holders’ funds stood at £96,342. For year ended 30 June 1949 the 
company paid its managing director, who was also the sole beneficial 
shareholder, remuneration of £10,806, comprising salary and bonus 
£2980, director’s fees £750, allowances £520 and commission £6556, 
being twenty-five per cent of net profits. The commission was calcu- 
lated in accord with a long-established practice of the company. Act- 
ing under s. 109, the Commissioner allowed a deduction to the com- 
pany of £5000 in lieu of £10,806. Decision: In view of the high 
standards of the managing director’s qualifications, a total remunera- 
tion of £10,806 was not in excess of a reasonable amount. (3 C.T.B.R. 
(N.S.) Case 67.) 


LOSS ON SALE OF PLANT OF BUSINESS PURCHASED 
TO GAIN PREMISES 


Taxpayer was a retailer of women’s clothing in a city building. 
For the purpose of gaining more space the company bought out an 
adjoining cafe for £2800, allocated in a written agreement as to £300 
for the vendor’s goodwill and £2500 for fixtures and fittings. Within 
two weeks the company disposed of the fixtures and fittings at a price 
resulting in a deficiency of £2427, which taxpayer claimed was an 
allowable deduction under s. 52. Decision: Claim disallowed. 
(3 C.T.B.R. (N.S.) Case 73.) ‘‘It was not, in our opinion, the ex- 
pectation of such profit which induced the company to acquire these 
assets. The purpose of the whole transaction was to acquire the 
premises. To achieve that purpose, the company had to take over the 
assets in question with a view to selling them for what it could get 
for them.’’ (Per Board No. 2.) 
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SOURCE OF REMUNERATION FOR EMPLOYMENT 


Each of two taxpayers entered into a contract of employment 
with an employer resident outside the United Kingdom. The contract 
was in each case entered into in the country of the employer’s resi- 
dence, and it provided for payment of the employee’s remuneration in 
that country. Substantially the whole duties of the employee under 
the contract in each case were performed in the United Kingdom, 
where the taxpayers were resident at all material times. The Crown 
claimed that the taxpayers were assessable as persons residing in the 
United Kingdom on the whole annual profits or gains accruing from 
an employment carried on in the United Kingdom. The taxpayers 
claimed that they were assessable only on actual sums remitted to them 
in the United Kingdom. 

Held, by the House of Lords, the taxpayers were properly assess- 
able only on remittances under Case V of Schedule D of the English 
Act, which requires tax to be charged ‘‘in respect of income arising 
from possessions out of the United Kingdom.’’ The taxpayers’ 
‘*nossession’’—their employment—was entirely outside the United 
Kingdom because the place of payment under the contract was outside 
the United Kingdom and the place where the work was done was 
irrelevant to the question whether the ‘‘possession’’ was outside the 
United Kingdom (Bray v. Colenbrander ; Harvey v. Breyfogle, [1953] 
1 All E.R. 1090). In the above cases the House of Lords applied the 
reasoning in Foulsham v. Pickles (1925), 9 T.C. 261, and approved 
the decision in Bennet v. Marshall (1937), 22 T.C. 73. 

The decisions of the three Boards of Review referred to in 
Current Taxation, July 1953, under the heading ‘‘Source of Income 
from Salary is Place where the Work is Done,’’ were given before the 
above case was decided. For the purpose of applying the English 
legislation mentioned above it is now settled that the only test is the 
place where an employee’s remunreation is required to be paid. The 
Commissioner has given notice of appeal to the High Court from the 
decisions of Board No. 1 in 3 C.T.B.R. (N.S.) Cases 53 and 54, so that 
it remains to be seen whether the place of payment or the place where 
the work is done is the proper test in determining the locality of the 
source of an employee’s remuneration for Australian income tax pur- 
poses. As was pointed out by Mr. R. R. Gibson, Chairman of Board 
No. 1, in Case 53, at p. 323, the word ‘‘source’’ does not appear in 
Case V of Schedule D of the English law, the crucial word therein 
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being ‘‘possessions,’’ which, as judicially interpreted, means 
‘“sources’’ or ‘sources of income,’’ and that such sources include an 
employment. The writers would add (as, with respect, Mr. Gibson 
would seem to have implied) that the view that an employment is a 
source of income—just as property such as shares in a company may 
be another source of income—in no way determines what is the locality 
of the source of remuneration for that employment. 


COMPULSORY ACQUISITION HELD NOT TO BE A 
“SALE” OF PLANT 


In terms of the Transport Act 1947 (England), the property in 
taxpayer’s railway wagons was vested in the Transport Commission 
and taxpayer received compensation for that compulsory acquisition. 
The compensation received was higher than the written-down value 
of the wagons for income tax purposes, and taxpayer was assessed to 
a balancing charge of £29,021, representing recovered depreciation 
on the basis that the compulsory acquisition of the wagons was a 
‘*sale’’ of plant within the meaning of s. 17 (1)(a) of the English 
Income Tax Act 1945. 

Held, allowing taxpayer’s appeal, the acquisition was not a sale 
at common law and, on the proper construction of the Transport Act, 
the transaction was not a compulsory purchase involving a compulsory 
sale but was a compulsory acquisition. (John Hudson & Co. Ltd. v. 
Kirkness, [1953] 2 All E.R. 64.) 

The above case, where Upjohn, J., took the strict view in inter- 
preting the relevant statutory provisions, may be contrasted with 
Smith v. F.C. of T. (1932), 48 C.L.R. 178, where a majority of the 
High Court took the view that a compulsory acquisition came within 
the expression ‘‘sale of assets’? in terms of the provision then in 
question on the ground that the Assessment Act did not concern itself 
with technical definitions of the word ‘‘sale.’’ The decision in Smith’s 
Case was applied in Cases 80 and 98 cited below. 


ADJUSTMENT WHERE DEPRECIATED PROPERTY COMPUL- 
SORILY ACQUIRED WITH OTHER ASSETS ON PAYMENT OF 
UNDIVIDED SUM AS COMPENSATION 


Following notice of a determination under the State Transport 
Facilities Act 1946 (Qld.), the effect of which was that taxpayer’s 
omnibus service would be compulsorily acquired by a local authority, 
taxpayer offered to accept £10,000 ‘‘for the taking over by the Council 
of the said service all my buses and other assets.’’ Approval was 
given to the taking over of the service in terms noting that ‘‘the 
amount of compensation as agreed between the two parties is £10,000.’’ 
In terms of the legislation the total compensation payable to taxpayer 
by the local authority was limited to the sum of (a) ‘‘the value as at 
the date when taken of the vehicles and other property,’’ and (b) 
twenty-five per cent of that value. The authority’s appraisement 
committee valued assets other than buses at £1833. Acting under 
s. 59 (3)(c), the Commissioner determined the consideration receiv- 
able for each bus at amounts totalling £8167, and included £5077 as 
assessable income under s. 59 (2). Taxpayer claimed that the con- 
sideration receivable for the buses was £3625, being the market value 
as determined by an expert valuer, and that the disposal was made 
otherwise than by sale so that s. 59 (3)(d) was applicable. 
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Decision: The case was one where depreciated property was sold 
with other assets in terms of s. 59 (3) (c) for an undivided sum and, 
by majority, having regard to the State legislation the value agreed 
for tangible assets taken over was £8000, so that a proper determina- 
tion of the consideration receivable for the buses was £6167 (£8000 
less £1833 as the value of other assets), to be apportioned to each 
unit on the basis of taxpayer’s expert’s valuations. In the result the 
assessable income was reduced by £1399. (3 C.T.B.R. (N.S.) Case 98.) 

‘“The case therefore falls within income tax s. 59 (3) (c), and by 
that provision the Board (taking the place of the Commissioner) is 
required to determine ‘the amount’ of the consideration receivable 
by the taxpayer in respect of the disposal of each of the five buses. 
The implications of s. 59 (3)(a@) are that in the case of a sale of 
property in respect of which depreciation has been allowed or is 
allowable in the assessments of the vendor the consideration receivable 
in respect of the disposal of the property is the amount or value 
agreed upon between the parties as the sale price whether or not it is 
the true or market value of the property. In my opinion those impli- 
cations indicate the test to be applied by the Commissioner or the 
Board in determining the amount of the consideration receivable by 
a taxpayer in respect of the disposal of such property by way of sale 
with other assets for an undivided sum. The amount so determined 
must be conformable with, and within the limits of, the undivided sum 
agreed upon between the parties to the transaction as the price or 
value of the property and other assets with which it was sold. As it is 
virtually not disputed by the parties in this review that the amount 
of £1833 was the value of the ‘other property’ taken over by the 
City Council, the practical and almost unavoidable thing to do in the 
first place is to deduct £1833 from the amount of £8000 agreed upon 
as the value of the buses and other property and determine that the 
amount of £6167, which is the remainder, was the total consideration 
receivable by the taxpayer in respect of the disposal of the five 
buses.’’ (Per Mr. R. R. Gibson.) 

In 3 C.T.B.R. (N.S.) Case 80, Board No. 3 partly allowed another 
taxpayer’s objection where his bus service was taken over by a public 
authority. 


AMENDMENT OF ASSESSMENT TO CORRECT 
“MISTAKE OF FACT” 


Partner’s assessment amended to include share of receipt fully 
disclosed and claimed not taxable in partnership return 


Taxpayer and his partner sold their business of a petrol service 
station on 7 March 1948 for a total consideration of £2000, apportioned 
£500 for goodwill and lease, £360 for plant, and £1140 for covenant 
in restraint of trade. A partnership return for year ended 30 June 
1948 disclosed a net income of £1041, including a sum of £219 as 
‘*profit on sale of local goodwill,’’ the calculation of which was set 
out in the return as follows: 


Sale proceeds “" a sl mae - a £500 
Less proportion of commission .. Bi - oe 31 


£469 
Cost of local goodwill on purchase of business - 250 


£219 
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The net income of £1041 was shown as being distributed £520 to 
taxpayer and £521 to his partner. Attached to the return was a copy 
in full of the agreement for sale of the business, with schedules show- 
ing summary of the full consideration received, apportionment of 
expenses of the sale, and summary of purchase price of the business in 
1946. By notation on a schedule, the sum of £1140 consideration for 
the partners’ covenant was ‘‘claimed to be of a capital nature and 
therefore non-taxable.’’ Taxpayer’s individual return disclosed £520 
as his share in the partnership of (named) where partnership income 
is from personal exertion. By notice of assessment dated 3 June 1949 
the Commissioner assessed taxpayer on the taxable income as re- 
turned by him. Less than three years later the Commissioner issued 
an amended assessment dated 21 March 1952, bringing in as assess- 
able income taxpayer’s ‘‘one-half share of premium received for 
covenant in restraint of trade,’’ and also transferring from personal 
exertion to property income taxpayer’s half share of the profit of £219 
on sale of goodwill. Taxpayer’s sole ground of objection to the 
amended assessment was that the Commissioner was precluded by 
s. 170 (3) from making the amendment. Evidence by departmental 
assessors was given to the effect that individual members of partner- 
ships are not assessed unless (a) the individual’s file has attached a 
form DF setting out the partner’s share in the net income of the 
partnership as assessed by other officers, or (b) the individual’s 
return is noted with authority by a senior assessor to proceed with 
an assessment despite the absence of a form DF. In fact, taxpayer’s 
assessment was made and checked as in (b) above, so that neither the 
assessor nor the checker had any knowledge of the information given 
in the partnership return. Another assessor gave evidence that he 
assessed the partnership return on 31 August 1949, after taxpayer’s 
assessment had issued, when he included both the consideration for 
the covenant and the profit on sale of goodwill as income from 
property. The amended assessment made on taxpayer was based on 
the officer’s assessment of the partnership net income. 


Decision: Amended assessment confirmed as, although taxpayer 
had made a full and true disclosure of all the material facts necessary 
for his assessment, the amendment was made (Mr. F. C. Bock dissent- 
ing) to correct a mistake of fact. (3 C.T.B.R. (N.S.) Case 101.) 


**In the instant case there was no forgetfulness, on the part of the 
assessor, of facts which he had originally observed. He was directed 
by a senior officer to make the taxpayer’s original assessment without 
regard to any facts which, upon inquiry, might have been found to 
have been disclosed in the partnership’s return and without waiting 
for the results of the calculations made or to be made by another 
assessor, under ss. 90 and 92 (1), in the light of any such facts so 
disclosed. This direction and similar directions given (no doubt) in 
other cases were, of course, based on the expediency of fulfilling the 
Commissioner’s programme of assessments of taxpayers generally, in 
respect of their incomes of the year concerned, but I cannot help 
feeling sympathetic with a taxpayer who, being faced with an amend- 
ment (increasing his liability) of an original assessment based on 
such a direction, claims that the Commissioner ought not to have 
regarded such a deliberate ignoring of facts already in his possession 
as conferring upon him a right to make that amendment on the 
ground that it was necessary to do so in order to correct a mistake 
(by him) of fact. Yet there is no doubt that the amended assessment 
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under review was made to correct the mistake made by the Commis- 
sioner (per his assessor pursuant to the direction of a senior officer) of 
ignoring, for the purposes of the original assessment, all the material 
facts necessary for that assessment, which were disclosed in the 
partnership’s return and which consisted entirely of the facts eventu- 
ally relied upon in justification of the making of the amended assess- 
ment. Hence I feel constrained to regard this deliberate ignoring of 
facts as a mistake of fact even if it is necessary to assume that 
Latham, C.J., in F.C. of T. v. Hayden (1944), 3 A.L.T.R. 176, in- 
tended to make an exhaustive definition of ‘mistake of fact’ when he 
said that such a mistake was constituted by a wrong supposition as to 
a fact. As the Commissioner’s representative pointed out, the senior 
officer’s written direction to the assessor to accept the amount returned 
by the taxpayer as his share of the net income of the partnership was 
based on the supposition, which turned out to be wrong, that, in view 
of the prima facie uncomplicated nature of the case, the amount so 
returned should be taken to be, as in the circumstances it was not 
unlikely to be, the true amount of the taxpayer’s individual interest 
in the net income of the partnership.’’ (Per Mr. R. R. Gibson.) 

In his dissenting reasons, Mr. F. C. Bock regarded the following 
statement in Halsbury’s Laws of England, Hailsham Edition, at 
para. 204 of vol. 23, as being applicable to the phrase ‘‘mistake of 
fact’’ in s. 170: ‘‘The Court will grant relief when the mistake was 
due to ignorance notwithstanding that the party alleging the mistake 
had the means of knowing the facts. The Court will also grant relief 
when the mistake was due to misconception and in some cases when it 
was due to forgetfulness. But.the Court will not interfere in favour 
of a man who is wilfully ignorant of what he ought to know.’”’ Mr. 
Bock took the view on the evidence that the calculation of his interest 
in the net income of the partnership made by the taxpayer became 
expressly by adoption the Commissioner’s calculation for the pur- 
poses of s. 92. He concluded: ‘‘It therefore follows, in my opinion, 
that the Commissioner, for the purposes of assessment, adopted the 
taxpayer’s calculation as his own calculation of the individual interest 
in the partnership. If that calculation be found to contain an error 
in calculation or mistake of fact, then it is open to correction within 
the time limits prescribed. But if, as in the present case, the calcula- 
tion be found to be based on a certain view of the law, then it is not 
capable of being amended merely for the purpose of revising the 
application of the law.”’ 


WHETHER TAXPAYER MADE EQUITABLE ASSIGNMENT OF 
LEASE 


In May 1946 taxpayer purchased a retail business for an amount 
including £100 for goodwill. She occupied the premises under a 
weekly tenancy, rent being payable in advance on each Monday. By 
written agreement dated 7 June 1949, on an agent’s printed form, 
taxpayer sold her business for an amount including £600 for goodwill 
on terms that the purchaser should take possession on 2 July 1949. 
Taxpayer did not inform the landlord of the sale until 13 June 1949, 
when he called for the rent, and she told him she was vacating the 
premises on the following Friday, 17 June. The landlord said she 
ought not to have sold without telling him, but took no action. The 
purchaser moved in on Saturday, 18 June, and the landlord continued 
to collect the rent weekly from the purchaser. The Commissioner 
assessed the net amount of £500 as a premium. 
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Decision : Objection allowed, as the taxpayer did not grant, assign, 
or surrender any lease to the purchaser. (3 C.T.B.R. (N.S.) Case 99. 

‘It may or may not be that the taxpayer had a right to transfer 
her tenancy, but this depends upon her agreement with the lessor and, 
according to what he said, she had no such right. Be that as it may, 
I can see nothing in the agreement of 7 June 1949 which would con- 
stitute an equitable assignment of the taxpayer’s tenancy to the pur- 
chaser. The oral evidence is all to the contrary, and on the evidence, 
documentary and oral, I have arrived at the conclusion that the tax- 
payer did not grant or assign or surrender to the purchaser any 
lease.’’ (Per Mr. A. C. Leslie.) 


TRAVELLING EXPENSES FROM RESIDENCE TO 
BUSINESS 


A barrister exercised his profession partly at his chambers in 
London and partly at home. When the courts were sitting he did 
the greater part of his work at his chambers, but at other times he 
worked at home except for an occasional journey to his chambers. He 
claimed a deduction for Income Tax purposes in respect of the ex- 
penses incurred in travelling between his home and his chambers. 
Held, the travelling expenses were not incurred wholly and exclu- 
sively for the purposes of the profession. (Newson v. Robertson 
(1952), 33 T.C. 452.) 


KENNELS EXPENDITURE OF HUNT CLUB 
Where outgoings incurred are divorced from gaining 


assessable income 


Under statute a hunt club had authority because it was such a 
club to conduct annually one point-to-point steeplechase and, in con- 
junction with other recognised hunt clubs, two race meetings. Tax- 
payer club’s profit from these races was admittedly assessable income, 
but the Commissioner refused to allow as a deduction from such 
income any part of the club’s kennels expenditure on the housing, 
feeding, training and hunting of its pack of hounds. Decision 
(Messrs. J. A. Nimmo and R. A. Cotes, Mr. H. H. Trebilco dissent- 
ing) : Kennels expenditure was not to any extent incurred in gaining 
or producing the club’s assessable income from the race meetings. 
(3 C.T.B.R. (N.S.) Case 74.) The taxpayer has lodged an appeal in 
the High Court from this decision. 


SHARES ALLOTTED AS FULLY PAID UP IN 
CONSIDERATION OF SERVICES 
RENDERED 


Taxpayer, a solicitor, undertook to find purchasers to buy out the 
majority shareholder in a company on terms that he should par- 
ticipate in an issue of deferred shares to be made by the company. As 
the date for completion fixed by the shareholder drew near, taxpayer 
found he still needed a purchaser for shares at £4000 else the whole 
transaction would fall through. One of taxpayer’s clients agreed to 
invest the remaining £4000 upon taxpayer agreeing to let the client 
have 160 of the proposed new issue of shares. Upon completion of 
the transfers to the new purchasers, the company issued 1000 £1 
deferred shares. Taxpayer’s proportion of the new issue was 620 
shares, which were allotted by the company as fully paid up, the 
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consideration being stated as being satisfied otherwise than in cash. 
460 shares were allotted in taxpayer’s name and, at his direction, the 
remaining 160 shares were allotted in the name of the above client. 
The Commissioner assessed taxpayer on the value of the whole 620 
shares, the value being fixed at £3 17s. per share. Taxpayer admitted 
that the value of the 620 shares was assessable income, but claimed 
(a) that although the intrinsic value of the shares was £3 17s. each, 
the value to him in terms of s. 26 (e) was the par value of £1, that 
being the amount which he would have had to subscribe therefor in 
eash, and (b) that he was entitled to a deduction under s. 51 (1) of 
the value of the 160 shares taken by his client. Decision: The shares 
had properly been included as income under s. 26 (e) at their value 
of £3 17 each, but taxpayer was entitled under s. 51 (1) to a deduc- 
tion of £616 in respect of the 160 shares. (3 C.T.B.R. (N.S.) Case 87.) 

‘*He pointed out that other shareholders had purchased some of 
this issue for £1 and that it would have been open to the company to 
have paid the taxpayer £620 in cash and then permitted him to 
purchase the shares at their nominal value of £1. This may well be 
the case, but the only transaction the Board may regard is the trans- 
action which was entered into between the company and the taxpayer. 
If there are two methods of concluding a transaction, one of which 
will result in the payment of more income tax than the other, the 
taxpayer, if he adopts the less advantageous course, will, nevertheless, 
be bound to pay the higher tax—see Stericker v. Commissioner of 
Taxation, 3 A.T.D. 160, per Jordan, C.J., at p. 161.’’ (Per Mr. A. C. 
Leslie. ) 


CHANGE OF INVESTMENT BY INVESTMENT TRUST 


COMPANY 


Taxpayer company was an investment company proclaimed as 
such pursuant to the Companies Act 1938 (Vic.). The principal 
object was to invest its moneys in such manner as might from time to 
time be thought fit and from time to time to vary any such invest- 
ments. The prospectus summarised the company’s policy as being 
(a) to spread shareholders’ funds over a wide range of investments 
to obtain security for capital with reasonable return of income, and 
(b) to build up from profits on realisation of investments a special 
investment fluctuation reserve. Profits made on sales of shares were 
in fact carried to reserve and, pursuant to the Companies Act, were 
not available for distribution as dividends. The Commissioner assessed 
the company on profits made in the six years 1942 to 1947 inclusive 
on the sale of securities. Decision (Messrs. H. H. Trebileo and J. A. 
Nimmo, Mr. R. A. Cotes dissenting): Assessments confirmed, as the 
purchase and sale of securities was an essential part of the company’s 
normal business. (3 C.T.B.R. (N.S.) Case 89.) 


PROFIT ON VARIATION OF SECURITIES DISTRIBUTED 
BY UNIT TRUST 


As a unit certificate holder in a unit trust, taxpayer received in 
two half-yearly distributions from the trustees £830, comprising £440 
from income by way of dividends and interest, and £390 from profits 
on the realisation of shares and sales of rights. The Commissioner 
assessed taxpayer on the £390 as being income from personal exertion 
in terms of s. 25 (1) or s. 26 (a). Taxpayer objected that the £390 
was a capital receipt and not assessabe income. In terms of a trust 
deed between a company which managed the trust (the Managers) 
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and an authorised trustee company (the Trustees) the trustee held all 
the securities and received and distributed moneys from the operation 
of the trust. The Managers received their remuneration by way, 
once and for all, of a service fee included in the price at which units 
in the trust fund were sold to investors. The funds of the trust could 
be invested only in securities and within limits named in the deed. 
The Managers kept a close watch on market conditions and parcels 
of shares in which trust funds were invested were sold—pursuant to 
power in the deed to vary investments—whenever it appeared that 
such action would maintain security of capital and thus the value of 
each unit in the trust. In some instances rights to new issues of 
shares were exercised and on other occasions the rights were sold. 
Evidence showed that securities were never acquired simply for 
speculation. The net surplus on sales was usually transferred as cash 
produce available for distribution, whilst the balance of proceeds was 
reinvested in the purchase of securities. Transactions entered into 
were extensive, long continued, and in the relevant years consistently 
profitable. The Trustee was bound to distribute all income by way of 
dividends, interest or similar receipts, but with regard to profits 
arising from the sale of securities a discretion rested with the 
Managers either to treat such profits as cash produce available for 
distribution by the Trustee or to retain them for re-investment in the 
trust fund. Over a number of years such profits were in fact treated 
as cash produce and formed part of moneys distributed among unit 
holders. Decision (Messrs. R. R. Gibson and F. C. Bock, Mr. A. C. 
Leslie dissenting) : Commissioner’s assessment confirmed. (3 C.T.B.R. 
(N.S.) Case 90.) The taxpayer has given notice of appeal to the 
High Court from this decision. 


EX-AUSTRALIAN TRAVELLING EXPENSES 


The taxpayer company claimed a deduction of £2443 incurred by 
the managing director and his wife, who was also a director, in 
travelling overseas; of the sum claimed the Commissioner disallowed 
£1000 as being expenditure of a capital nature. The company’s busi- 
ness was the importation and manufacture of earth-moving equip- 
ment. Prior to the two directors (who held close on one-half of the 
issued capital) going overseas arrangements were well-nigh completed 
for the appointment of taxpayer company as distributing agents of 
an Italian manufacturer. The agency agreement was completed when 
the directors were in Italy and when the managing director, an 
engineer, familiarised himself with the servicing of the Italian equip- 
ment and arranged the purchase and shipping of spare parts. The 
managing director’s wife was a competent linguist and acted as 
interpreter in the countries visited; however, she spent a fortnight 
visiting relatives in Germany. Decision: Taxpayer’s objection allowed 
in part and, by majority, to the extent of £750. (3 C.T.B.R. (N.S.) 
Case 92.) ‘‘It is difficult to visualise instances in which an artificial 
person such as a company could incur expenditure of a private 
nature. We are of the opinion that the estimated expenses of the 
managing director’s wife (who was also a director) ineurred in 
respect of her visit to her relations in Germany cannot be disallowed 
to the taxpaying company, whatever may be its possible treatment 
in the personal assessment of the recipient, having regard to the pro- 
visions of s. 26 (e) of the Assessment Act.’’ (Per Messrs. A. Fletcher 
and J. F. McCaffrey.) 
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RATES OF TAX FOR FINANCIAL YEAR 1953-54 


At the time of writing a Bill to give effect to the new rates of 
tax for the financial year 1953-54 is before the Parliament. Apart 
from the reduction in the rates payable by individuals, it is note- 
worthy that the further tax hitherto payable on property income has 
been abolished and will not be payable on property income derived 
by individuals during the year of income ending 30 June 1954. The 
rates of tax as they affect individuals and provisions of the Assess- 
ment Act increasing concessional deductions will be fully dealt with 
in a later issue of Current Taxation. 

Company Rates of Tax 


The new rates of tax payable by companies for the financial year 
1953-54 apply in respect of income derived by companies during the 
year of income ended 30 June 1953, or substituted accounting period. 
The rates of tax payable by companies in respect of the 1952-53 
income year are as follows :— 

Pus.iic COMPANIES 

Resident Companies 

On the first £5000 of taxable income the rate is 6s. in the £. 

On the excess of the taxable income over £5000 the rate is 

7s. in the £. 

Non-resident Companies 

(a) On so much of the taxable income consisting of divi- 
dends as does not exceed £5000, the rate is 5s. in the &. 

(b) On so much of the taxable income not consisting of 
dividends as does not exceed the amount (if any) by 
which the taxable income consisting of dividends is less 
than £5000, the rate is 6s. in the £. 

(c) On the part of the taxable income to which neither (a) 
nor (b) applies the rate is 7s. in the £. 

PRIVATE COMPANIES 

On the first £5000 of taxable income the rate is 4s. in the £. 

On the excess of the taxable income over £5000, the rate is 

6s. in the £. 

The rate of tax payable on undistributed profits under 

Division 7 of Part III of the Act remains at 10s. in the £. 
CO-OPERATIVE AND NON-PROFIT COMPANIES 

Co-operative companies as defined in Division 9 of Part III 

of the Assessment Act and non-profit companies as defined 

in the Rating Act are liable for tax as follows :— 

NEW AND FOURTH EDITION OF GUNN’S COMMONWEALTH e 

INCOME TAX— READY EARLY IN NEW YEAR 
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On the first £5000 of taxable income, 5s. in the £. 
On the excess over £5000 of taxable income, 7s. in the £. 
‘*Non-profit company’’ is defined as meaning a company which 
is not carried on for the purposes of profit or gain to its individual 
members and is, by the terms of the memorandum or articles of 
association, rules or other document constituting the company or 
governing its activities, prohibited from making any distribution, 
whether in money, property or otherwise, to its members. If the 
taxable income of a non-profit company does not exceed £104 it is not 
liable for any tax, and where the taxable income exceeds £104 but 
does not exceed £208, the maximum amount of tax payable by a 
non-profit company is half of the amount by which the taxable income 
exceeds £104. 
Life Assurance Companies 


Life assurance companies are taxed as to mutual income at the 
rates of 4s. in the £ on the first £5000 and 6s. on the excess. 


Interest paid by company to non-resident 


For every £1 of interest in respect of which a company is liable 
under s. 125 (1) of the Assessment Act to pay tax, the rate is 7s. in 
the £1. 


RETENTION ALLOWANCE FOR YEAR OF INCOME ENDED 
30 JUNE 1953 IN RESPECT OF PROPERTY INCOME 


The retention allowance allowed to private companies in terms 
of s. 1058 for year of income ended 30 June 1953 (or substituted 


accounting period) is the same as for year ended 30 June 1952, except 
that the provision has been relaxed to allow private companies an 
additional retention allowance of ten per cent of so much of the 
income (other than dividends received from other private com- 
panies) derived from property as is included in the distributable 
income. 

For year of income ended 30 June 1953 the retention allowance 
of a private company in respect of its distributable income of that 
year is the aggregate of— 


50 per cent of first £1000 of reduced distributable income. 

40 next £1000 ,, 

35 » £1000 ,, 

30 »  £1000,, 

25 excess over £4000 ,, se - 

10 property income (other than private com- 
pany dividends) included in the distri- 
butable income. 


The ‘‘distributable income’’ is ascertained by deducting from 
the taxable income (a) primary tax payable or, if an election has 
been made under s. 105c, primary tax paid, and (b) certain taxes 
paid (s. 103 (1)). The ‘‘reduced distributable income’”’ is defined in 
s. 103 (1) to mean the distributable income reduced by so much of 
any income from property ‘‘as is included in the distributable in- 
come.’’ The problem of ascertaining how much of any property 
income ‘‘is included in the distributable income’’ is discussed and 
illustrated in Butterworth’s Taxation Service, paragraph [1724YA]. 
The following examples illustrate the calculation of an undistributed 
amount for income year ended 30 June 1953. 
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EXampLe (1): 
A resident private company’s taxable income of year ended 
30 June 1953 comprises :— 
Rent .. - - ne <<. asd ree .. £3,000 
Dividends from non-private companies .. ee oa 2,500 
Dividends from private companies - Je se 1,500 


Taxable income .. = we aha .. £7,000 


Primary tax payable: 
£5,000 at 4s. in £ 3 be WM ee .. £1,000 
£2,000 at 6s. in £ oe wa oa re oa 600 


£1,600 
Less s. 46 rebate on £4,000 at 54.8571d. in £ .. ‘ai 914 


Net primary tax payable = -s a £686 





Distributable income: 
Taxable income e 
Less primary tax payable 


Distributable income 
The amount of property income (other than private company 


dividends) included in the distributable income of £6314 is ascer- 
tained as follows :— 


500 
£5,500 — of £686 — £4,961 
7000 


The retention allowance is therefore ten per cent of £4961 — £496. 
In the above example a sufficient distribution would be :— 


Distributable income - ia 
Less retention allowance as above 


Sufficient distribution 


EXAMPLE (2): 
A resident private company’s taxable income of year ended 
30 June 1953 comprises :— 
Trading income .. mete aa vn fa - £12,000 
Rent nay . ae > - ee - ee 1,300 
Dividends from non-private companies Bie ve 1,000 
Dividends from private companies... en - 500 
Section 160AB interest ea a Dre me 200 


Taxable income ss - sé cs £15,000 
Primary tax payable: 
£5,000 at 4s. in £ .. - aie .. £1,000 
10,000 at 6s.in £ .. ae a .. 3,000 
£4,000 
Less s. 46 rebate on £1,500 at 5s.4d.in £ £400 
s. 160AB rebate on £200 at 2s. in £ 20 
420 


Net primary tax payable .. we ws £3,580 


Distributable income: 
Taxable income ka di si bie bi £15,000 
Less primary tax payable .. ee 08 ‘“ 3,580 


Distributable income .. “ iba > £11,420 
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The amount of (a) property income other than private company 
dividends and of (b) private company dividends included in the dis- 
tributable income of £11,420 is ascertained as follows :— 


500 
(a) £2,500 — of £3,580 — £1,903 
15,00 


500 
(b) £500 — of £3,580 — £381 
15,000 
A sufficient distribution in the above example would be calculated 


as follows :— 
Sufficient 


distribution 
Distributable income .. aa - £11,420 


Amount of property income other 
than private company dividends 
included in distributable income 
(as in (a) above) es .. £1,903 1,903 


Less 10% retention allowance “ 190 


Amount of private company divi- 
dends included in distributable 
income (as in (b) above) 


Reduced distributable income 
Less retention allowance: 
50% of £1,000 
40% £1,000 
35% £1,000 
30% ,, £1,000 
25% 4, £5,136 
6,302 


Sufficient distribution — £8,396 


EXTENSION OF TIME TO 1 JANUARY 1963 FOR PAYMENT 
OF EXEMPT s. 107 DIVIDENDS 


The private company tax legislation enacted by Act No. 90 of 
1952 specified a period of five years up to 31 December 1957 for the 
distribution of s. 107 tax-free dividends to shareholders of private 
companies. This period was then considered adequate to enable 
private companies to distribute, free of tax, accumulated funds on 
which tax had been paid at shareholders’ individual rates. Further 
information supplied to the government indicated that there will be 
eases in which the period of five years may not be sufficient and may 
result in hardship. It has been decided, therefore, that the extension 
of this period by a further five years is warranted. The period during 
which tax-free distributions may be made has accordingly been ex- 
tended to 31 December 1962. 


PARTIAL EXEMPTION OF INCOME FROM 
CERTAIN MINING OPERATIONS 


New s. 23a continues until year of income ending 30 June 1960 
the exemption from tax of part of the net income derived by a person 
as is attributable to the production or is derived from the sale (or 
notional sale (s. 23a (2))) of prescribed metals or minerals. The 
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exemption is limited to twenty per cent of the relevant net income 
whether derived by an individual or by a company. To qualify for 
the exemption the person (which term includes a company) must 
carry on mining operations in Australia (which term includes Papua) 
for the purpose of, or for purposes which include, the production of 
a prescribed metal or mineral. Where the mining operations carried 
on produce, in addition to the prescribed metals and minerals, other 
metals and minerals, the exemption is limited to that part of the 
profit which is derived from the production and sale of the prescribed 
metals or minerals. New s. 23a (2), which repeals old s. 23a (1a), 
applies where the prescribed metal or mineral is not sold by the 
taxpayer who produced it, but is used by him in the manufacture of 
other goods. The exemption provided by both old and new s. 23a (1) 
is extended to those cases by treating the metal or mineral as having 
been sold for an amount equal to its market value at the time it is so 
used. 
Prescribed metals and minerals 

Regulation 4a prescribed the following metals and minerals for 

the purposes of original 23a :— 


Ores of— 
Arsenic, Asbestos, 
Beryllium, Bauxite, 
Chromium, Emery, 
Copper, Graphite, 
Lithium, Kyanite, 
Manganese (battery grade), Magnesite, 


Mercury, Mica, 

Molybdenum, Piezo-electric quartz, 
Nickel, Rutile, 

Strontium, Sillimanite, and 
Tantalum, Stibnite. 

Tin, 

Tungsten, 

Vanadium, and 

Radio-active ores. 


Although no regulation had been made, at date of writing, under 
new s. 23a, it will be recalled that on 3 June 1953 the Government 
announced (see Current Taxation, July 1953) that the then proposed 
extension of s. 23a would apply as follows :— 


(a) Ores of the following (b) The following Minerals: 


Metals: Asbestos 
Antimony Emery 
Arsenic i 

- Graphite 
Beryllium Kyanite 


Copper 
Lithium Magnesite 


Mercury Manganese 
Molybdenum Oxides 
Nickel Mie a 


Strontium 
Tantalum Quartz Crystals 


Tin (Piezo-Electrie Quality) 
Tungsten Rutile 
Vanadium Sillimanite 
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The new metals and minerals being brought within the scope of the 
concession are :— 


(a) Ores of the following (b) The following Minerals: 
Metals: Chromite 
Bismuth Fluorspar 
Columbium Ilmenite 
Osmiridium Monazite 
Platinum Pyrite 
Selenium Vermiculite 
Tellurium Zircon 


Particulars of the new regulation will be published when it is 
available. 


No right under new s. 23A to apply to Board of Referees for 
increased exemption 


The original s. 23a, which first applied to income derived during 
year of income ended 30 June 1942, or substituted accounting period, 
provided that a proportion of profits earned from certain base metals 
or rare minerals should be exempt from tax. By virtue of original 
s. 23a (8) this exemption ceased to apply, in the case of companies, 
as from 1 July 1952 and, in the case of individuals, as from 1 July 
1953. New s. 23a continues the exemption, in all cases, until close of 
year of income ending 30 June 1960, or substituted accounting period. 
Section 4 (2) of Assessment Act (No. 2) 1953 ensures that the pro- 
visions of original s. 23a should apply also in the case of companies, 
as it did in the case of individuals, to year of income ended 30 June 
1953, or substituted accounting period. This is important, as the 
eriginal provisions entitled taxpayers to apply to the Board of 
Referees for exemption of a proportion of profits greater than twenty 
per cent of the net income derived from the specified mining opera- 
tions. The year of income ended 30 June 1953 is the last year in 
respect of which any such application may be made as new s. 23a, 
which first applies to year of income ended 30 June 1954, makes no 
provision for the allowance of any exemption greater than the statu- 
tory twenty per cent. 


Dividends paid out of income exempt under s. 23A 


Section 44 (2)(b)(i) provides that the assessable income of a 
shareholder shall not include dividends ‘‘paid wholly and exclusively 
out of one or more of the following: ... (i) the amount of the income 
derived by a company which is exempt from income tax by reason of 
s. 23a of this Act.’’ Thus, if a company declares a dividend wholly 
and exclusively out of the income exempt under either old or new 
s. 23a or wholly and exclusively out of that income in combination 
with any other income or profit specified in s. 44 (2) (b), the dividend 
will not be assessable in the hands of the shareholders. The company 
may s@ pay such dividend at any time, even after close of year of 
income ending 30 June 1960, and it will be exempt so long as 
s. 44 (2)(b) (i) remains in existence. 

The special transitory provisions contained in s. 44 (3) relating 
to dividends paid out of s. 23a income during year ended 30 June 
1942 have been repealed by Assessment Act (No. 2) 1953 as being 
obsolete. The references to s. 23a in s. 59D (expert advisers to assist 
Board of Referees) and in s. 170 (10) (amendment of assessments) 
have also been deleted. 
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GIFTS TO QUEEN ELIZABETH II CORONATION TRUST 
FUND 


The Queen Elizabeth the Second Coronation Trust Fund for 
Mothers and Children was established to commemorate the special 
occasion of Her Majesty’s Coronation. Section 78 (1) (a) (xii) allows 
a deduction of contributions to the Fund the same as applies to gifts 
to public hospitals. The amendment is retrospective and allows deduc- 
tions of contributions made during year of income ended 30 June 
1953 and subsequent years. 


CONCESSIONAL BASIS OF TAXING ABNORMAL INCOME 
OF AUTHORS AND INVENTORS 


New Division 16A is designed to minimise the tax disadvantage 
suffered by authors, artists, dramatists, composers and inventors who 
might receive in the one year abnormally high amounts of income 
resulting in that income bearing tax at unduly high rates. The pur- 
pose of Division 16A is to apply a concessional rate of tax to the 
actual taxable income (including abnormal receipts) derived in a 
year of income. Shortly stated, the actual taxable income (including 
abnormal receipts) is taxed at the rate appropriate to the taxpayer’s 
normal income plus one-third of his abnormal receipts. 


Application of Division 16A 

Division 16A applies in any year where the author of a literary, 
dramatic, musical or artistic work or where the inventor of an inven- 
tion derives abnormal income and the author or inventor makes 
written application to the Commissioner for a determination under 
the Division of a notional income (s. 158p). The Division applies to 
each of one of two or more joint authors of such a work and to each 
of one of two or more joint inventors of an invention (s. 1588). 
However, the Division does not apply where the taxpayer is a com- 
pany, except where, in respect of abnormal income, it is assessable as 
a trustee; nor does the Division apply where the averaging provisions 
are applied in the assessment of the taxpayer (s. 158n (2)). The new 
Division first applies to assessments based on year of income ended 
30 June 1954. 


Written application for determination of notional income 

If the assessable income of an author or inventor for a year of 
income includes abnormal income, he may apply in writing to the 
Commissioner for the determination of a notional income in respect 
of that year (s. 158p (1) ). The Division does not apply automatically 
but only if the taxpayer gives the Commissioner written notification 
to apply the Division. Moreover, the taxpayer may make written 
application in respect of one year and refrain from doing so for 
another year or years. The taxpayer’s application must be made on 
or before the date of lodgment of his return of income in respect of 
the year of income for which he wants a determination te be made 
by the Commissioner. The Commissioner is empowered to extend the 
time within which the taxpayer may lodge his written application. 


Ascertainment of abnormal income 
An application in terms of s. 158p (1) for the determination of 
of a notional income may be made where the taxpayer’s assessable 
income includes abnormal income. The ‘‘abnormal income’’ is defined 
by s. 158c as being so much of the assessable income as consists of — 
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(a) lump sum earnings being: (i) consideration for the assign- 
ment of, or for the grant of an interest by licence in the 
author’s copyright or the inventor’s patent; (ii) advances 
on account of royalties being advances not subject to a 
condition as to repayment; and (iii) prizes in respect of a 
work or invention; and 

(b) the excess of the year’s aggregate recurrent earnings over 
the greater of (i) the average recurrent earnings of the 
three preceding years, or (ii) £500. Recurrent earnings 
are defined as an amount (other than lump sum earnings 
or remuneration for the employment of, or for services 
rendered by, the taxpayer) received, by way of royalties 
or otherwise, in respect of the author’s work or copyright 
therein or the inventor’s invention or patent therefor. 

EXAMPLE: 
During year of income ended 30 June 1954 taxpayer, an author 
and dramatist, received the following assessable income :— 

Remuneration for newspaper work done on retainer .. £600 


Royalties on sales of books published in 1952 .. : 550 
Lump sum consideration for grant of film rights in a 





novel written by taxpayer .. is 500 
Share in outright sale of copyright in joint work oe 200 
Prize in newspaper short story competition .. - 100 
Advance royalties in lump sum .. es _ _ 100 

Assessable income he — ‘4 -. £2,050 
Less allowable deductions .. Pi .. £420 
concessional deduction for wife on o> | 
— 550 
Taxable income .. a ae wi -. £1,500 








Recurrent earnings included in taxpayer’s assessable income of 
the three years ended 30 June 1951, 1952 and 1953 comprised royal- 
ties on sales of taxpayer’s books of £470, £350 and £380 respectively. 

ABNORMAL INCOME 


(a) Lump sum earnings: 
Lump sum consideration for grant of film rights £500 





Share in sale of copyright in joint work .. os 200 
Advance on account of royalties .. i i 100 
Competition prize ¥s se “ és - 100 
(b) Recurrent earnings: 
Royalties received on sales .. os -. £550 
Less - +a a ee 
50 
Abnormal income os at + i. £950 








* Abnormal income includes only the excess of the year’s recurrent earnings 
over the greater of (i) average recurrent earnings of the three preceding years — 
(470 + 350 + 380) + 3 = £400 and (ii) £500. 

In the above example taxpayer’s remuneration of £600 for work 
done on retainer is considered to answer the description ‘‘remunera- 
tion for the employment of, or for services rendered by, the tax- 
payer’’ and, as such, it does not fall within the definition of ‘‘re- 


current earnings.’”’ 
Determination of notional income 


If the taxpayer in the example duly applied under s. 158p (1) 
for a determination of a notional income in respect of year ended 
30 June 1954, the determination would be governed by s. 158p (3) 
which applies ‘‘where the taxable income of the taxpayer is greater 
than his abnormal income’’. In this case the notional income for the 
purpose of fixing taxpayer’s rate of tax is the amount ascertained 
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by deducting from the taxable income an amount equal to two-thirds 
of the abnormal income :— 
Taxable income .. = ia - .. £1,500 
Less two-thirds of abnormal income = 
+ x< £950 — oa hed ra - 633 


Notional income .. = ats - ci 


The tax payable would therefore be the amount ascertained by 
applying to the actual taxable income (£1500) the average rate 
applicable to an income of £867. 

Where the taxable income is not greater than (that is, is equal 
to or less than) his abnormal income, the notional income is an amount 
equal to one-third of the taxable income (s. 158p (4)). Thus if in the 
above example taxpayer’s allowable and concessional deductions had 
been, say, £1150, his taxable income would have been £900 (£2050 — 
£1150). As the taxable income of £900 would then be ‘‘not greater 
than’’ the abnormal income of £950, the notional income would be 
calculated as being one-third of the taxable income = £900 + 3 =} 
£300 and the taxpayer would pay tax on £900 at the average rate 
applicable to an income of £300. 

Where s. 86 (notional income of taxpayer deriving lease pre- 
mium) applies to a taxpayer in respect of whom Division 16A also 
applies, s. 158p (5) provides that the notional income shall be, in lieu 
of the notional income determined under s. 86— 

(a) where the notional income determined under s. 86 is 
greater than the abnormal income of the taxpayer—the 
amount ascertained by deducting from the s. 86 notional 
income an amount equal to two-thirds of the abnormal 
income; or 

(b) where the notional income determined under s. 86 is not 
greater than the abnormal income—an amount equal to 
one-third of the s. 86 notional income. 


EXAMPLE 
Net premium on grant of five-year lease - .. £1,000 
Abnormal income as inventor... ot .. £1,200 
Other income - ee o% va -- 500 


Taxable income 


NOTIONAL INCOME UNDER S. 86: 
Taxable income 
Less net premium 


60 
Add 1,000 + — 
24 

Notional income under s. 86 


As the notional income determined under s. 86 (£2100) is greater 
than taxpayer’s abnormal income (£1200), the notional income for 
rating purposes as determined under s. 158p (5)(a) is an amount 
equal to the s. 86 notional income reduced by two-thirds of the 


abnormal income :— 
s. 86 notional income na 7 os 7 -. £2,100 
Less 2/3rds of abnormal income = 2/3rds of £1,200 .. 800 


s. 158D notional income £1,300 


Taxpayer would be assessed on his taxable income of £2700 at 
the average rate applicable to an income of £1300. 
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COMPULSORY ACQUISITION OF DEPRECIATED 
PROPERTY 


Pursuant to the Lands Acquisition Act 1906-1936 taxpayer’s 
land and the building thereon was compulsorily vested in the 
Commonwealth on 16 October 1947, and the estate and interest of 
the taxpayer, a private company, was converted into a claim for com- 
pensation which was agreed at a lump sum of £167,500 in February 
1949, and that sum was paid in May 1949. There was no agreement 
as to any amount allowed in respect of fixtures including lifts, the 
depreciated value of which was £3950. The Commissioner treated the 
values which the Department of the Interior had assigned to the 
fixtures as the consideration receivable in respect of a disposal or loss 
thereof and he treated £7966 as assessable income in terms of s. 59 (2). 
On a case stated— 

Held: (i) The expression ‘‘disposed of, lost or destroyed’’ in 
s. 59 covers cases of involuntary as well as voluntary alienation of 
depreciated property, so that the compulsory acquisition by a public 
authority of taxpayer’s property came within the terms of the section ; 
(ii) the case fell within s. 59 (3)(c), so that the consideration re- 
ceivable was an amount determined by the Commissioner; (iii) the 
amount of recovered depreciation was properly assessed as income of 
year ended 30 June 1948, that being the year when the disposal 
occurred. (Henty House Pty. Ltd. v. F.C. of T. (High Court, Full 
Court, 9 September 1953).) 

In a joint judgment, Williams, Webb, Kitto and Taylor, JJ., 
said: ‘‘The main argument submitted for the appellant was that not 
only is the word ‘lost’ as inappropriate to a case of compulsory 
acquisition by a public authority as is the word ‘destroyed’ but 
‘disposed of’ is also inapplicable, because it refers only to a voluntary 
disposition by the taxpayer. To place so narrow a construction upon 
‘disposed of’ would take out of the operation of s. 59 a deprivation 
of property by any mode of involuntary alienation. A sale, for 
example, by a sheriff under a writ of fieri facias, or by a liquidator in 
a winding-up by the Court, or by a receiver appointed by the Court, 
would be outside the purview of the section. The suggested distinction 
would rest upon no logical foundation, for the rationale of the section 
applies as much to dispostions of the kinds just mentioned as it does 
to dispositions made voluntarily by or by the authority of the tax- 
payer himself. The apparent object of the section is clear. It is, first, 
that in the case of property depreciation of which is made by the Act 
an allowable deduction because of the relation of the property in the 
taxpayer’s hands to the production of his assessable income, the whole 
of that portion of the cost of the property which the taxpayer fails 
to recover when the property becomes no longer available to him for 
the production of assessable income shall be deductible in the assess- 
ment of his taxable income; and that to that end, in so far as it is not 
covered by deductions for depreciation under ss. 54-58, it shall be the 
subject of a deduction under s. 59 (1). And, secondly, the section 
provides for the converse case: if it turns out, when the property 
ceases to be available to the taxpayer for the production of assessable 
income, that his deductions for depreciation have been greater in 
total than that portion of the cost which he has failed to recover, 
then the excess amount shall be brought back into assessable income 
under subsection (2). (In the case of a gift, the value of the property 
is treated as if it had beén recovered by the donor.) No distinction 
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in any way material to these purposes can be drawn between a sale 
by the taxpayer in the market, or an exchange or a gift made by him, 
and a transfer of the title effected by the act of another to whom the 
law gives the requisite authority. There is as little reason for attempt- 
ing such a distinction as there would be for distinguishing between 
a loss due to the carelessness of the taxpayer and a loss due to theft, 
or between a destruction by the intentional act of the taxpayer and a 
destruction by act of God. Nothing but quite intractable language could 
justify us in placing upon provisions of the character which s. 59 
exhibits a construction producing so capricious a result as its in- 
applicability to cases of involuntary alienation. 

‘*But the language used is by no means intractable. No doubt 
the notion primarily conveyed by the words ‘disposed of’ is the 
notion of a disposition by the taxpayer; but it is not necessarily so 
confined, and the use of the passive voice, without specific words of 
restriction referring to the person by whose act the disposal takes 
place, leaves ample room for a construction in keeping with the 
general tenor of the section, and with its place in the scheme which 
ss. 54 to 62 provide. The entire expression ‘disposed of, lost or 
destroyed’ is apt to embrace every event by which property ceases 
to be available to the taxpayer for use for the purpose of producing 
assessable income, either because it ceases to be his, or because it 
ceases to be physically accessible to him, or because it ceases to exist. 
In the context of s. 59 there is ample reason for rejecting a narrower 
construction. In particular, the words ‘is disposed of’ are wide enough 
to cover all forms of alienation, as Dixon and Fullagar, JJ., remarked 
in Federal Commissioner of Taxation v. Wade (1951), 84 C.L.R. 
105, at p. 110, and they should be understood as meaning no less than 
‘becomes alienated from the taxpayer,’ whether it is by him or by 
another that the act of alienation is done. Neither the words them- 
selves or the setting in which they appear afford any support for the 
view that cases of involuntary alienation fall outside their meaning.’’ 

In the above case the Court applied Smith v. F.C. of T. (1932), 
48 C.L.R. 178, and stated that the decision in John Hudson & Co. 
Ltd. v. Kirkness, [1953] 2 All E.R. 64 (noted in Current Tazation, 
September 1953, at p. 34), was consistent with the decision in Smith’s 
Case. 

The decision of Board No. 3 in 2 C.T.B.R. (N.S.) Case 14, that 
plant forfeited to the Crown is not ‘‘disposed of, lost or destroyed,’’ 
must now, it is thought, be regarded in light of the Henty House 
Case as being incorrect. 


DIVISION 7 APPLIES TO PRIVATE COMPANY IN 
LIQUIDATION 


Taxpayer, a private company, went into liquidation on 10 Decem- 
ber 1948. It derived a taxable income for year ended 30 June 1949 
of £45,703, on which ordinary tax was assessed, and paid without 
objection. The company, however, objected to an assessment to 
additional tax under Division 7 of Part III of the 1936-1948 Act on 
an undistributed amount of £27,892. Prior to 30 June 1949 the 
liquidator had sold and converted almost the whole of the company’s 
assets into money and, before the expiration of the prescribed period 
on 31 December 1949, he made distributions to the shareholders 
amounting to a return of 14s. in the £ of shareholders’ capital. The 
foregoing distributions accounted for the whole of the company’s 
assets other than a sum of £28,000 directtd by the Commissioner 
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under s. 215 to be set aside to provide for taxation (ordinary and 
Division 7) and a sum of £3600 retained to meet foreseeable liabilities 
of the company. The grounds of objection to the Division 7 assess- 
ment were, in substance, that Division 7 has no application to a 
private company in liquidation. On appeal the company sought to 
raise an alternative contentioh that it had in fact made a sufficient 
distribution. 

Held, dismissing the appeal, (a) the alternative contention was 
not open on the grounds stated in the notice of objection; (b) the 
terms of s. 47 show clearly that Division 7 applies to a private com- 
pany in liquidation. (Archer Bros. Pty. Ltd. v. F.C. of T. (1953), 
5 A.LT.R. 528.) 

The following is an extract from the judgment of the Full 
Court: ‘‘These distributions (14s. in £) were in fact made out of 
funds in the hands of the liquidator constituted in part by profits or 
income of the year of income ending on 30 June 1949, and in part by 
the proceeds arising from the sale and conversion of the taxpayer’s 
assets in that year. When the liquidator said that no dividends had 
been paid out of profits for the year ended 30 June 1949, he meant 
presumably that they should not be regarded as dividends paid out 
of profits, because the distributions were all replacements of paid-up 
capital. As these distributions were all applied to replace a loss of 
paid-up capital, although they included some profits forming part of 
the taxable income of the appellant for the year of income ending 
30 June 1949, they would not, by virtue of s. 47, form part of the 
assessable income of the shareholders. If there had been sufficient 
surplus assets, other than the income included in this taxable income, 
to distribute as a replacement of paid-up capital, the liquidator could 
have made a sufficient distribution of this taxable income to the 
shareholders to satisfy s. 104. On the other hand he could have paid 
additional tax and then distributed the balance of the fund to the 
shareholders. These distributions would, it seems, be dividends within 
the meaning of the definition of dividend in s. 6 of the Act and would 
certainly be deemed to be dividends paid to the shareholders out of 
profits or income derived by the company within the meaning of s. 47. 
By a proper system of book-keeping the liquidator, in the same way 
as the accountant of a private company which is a going concern, 
could so keep his accounts that these distributions could be made 
wholly and exclusively out of those particular profits or income, and 
the shareholders would become entitled to a rebate under s. 107. 
Mr. Bradford (for the company) endeavoured to establish that the 
provisions of s. 47 were merely ancillary to s. 44 and that a com- 
parison of the terms of the second subsection of each of those sections 
showed that this was so. But s. 47 is couched in the widest terms, 
and we cannot see any reason why distributions by a liquidator 
should not, to the extent to which they may be deemed by this section 
to be dividends, be regarded as dividends for the purpose of 
Division 7.’’ 


EXPENDITURE TO PREVENT INFRINGEMENT OF 
TRADE MARK 


Taxpayer had used a trade name in association with its goods 
since 1920. The name was registered under the Trade Marks Act. 
During the year ended 30 June 1948 taxpayer found that its business 
was being injured through the action of two interstate competitors 
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using names closely resembling taxpayer’s trade mark. A com- 
promise with a Queensland competitor involved taxpayer in £4 legal 
costs and in a contribution of £150 towards the cost of that com- 
petitor changing its name and trade marks. An action begun against 
a Victorian competitor, which was settled out of Court, involved tax- 
payer in £433 legal and travelling expenses. On appeal by the Com- 
missioner from a decision of a Board of Review (2 C.T.B.R. (N.S.) 
Case 92), allowing taxpayer’s claim for a deduction of the total 
sum of £587. 

Held, dismissing the Commissioner’s appeal, the amount was not 
expenditure of a capital nature and was allowable as a deduction 
under s. 51 (1). (F.C. of T. v. Duro Travel Goods Pty. Ltd. (1953), 
5 A.L.T.R. 492.) 

‘‘The expenditure was not incurred for the purpose of creating 
a new asset or advantage or for the purpose of increasing the value 
of any existing part of the ‘profit-yielding subject.’ Nor, as I have 
said, was it undertaken to preserve the ‘profit-yielding subject’ or any 
part of it, for no attack was made upon the validity of the taxpayer’s 
existing rights, and those rights remained, notwithstanding the ex- 
penditure, precisely as they were before. The expenditure was, it seems 
to me, incurred in the course of and for the purpose of exploiting 
those rights to the fullest extent in the course of the taxpayer’s busi- 
ness. The limits to the exclusive right to the use of a trade name or a 
trade mark are not capable, at any particular time, of precise and 
exhaustive definition and it is apparent that, in the course of trading 
activities, questions must frequently arise whether the proprietor’s 
rights have been infringed. In this respect such rights are quite 
unlike many other forms of property and the precise benefits and 
advantages which they confer are capable of ascertainment only by a 
more or less gradual process. Expenditure incurred in this process 
is, at least in the circumstances of this case, incurred in operating 
the ‘profit-yielding subject’ and is not an expenditure or outlay upon 
establishing, replacing or enlarging it.’’ Per Taylor, J. 


DEPRECIATION OF PROFESSIONAL LIBRARIES 


A university professor claimed that the five per cent standard 
rate of depreciation allowed on his professional library was in- 
adequate, mainly on the grounds that, as a teacher, he used his books 
more than other professional men and that he had to work always 
from the latest editions. 

Decision: Claim allowed in principle. (3 C.T.B.R. (N.S.) Case 
104.) 


EXPENDITURE BY EMPLOYEE IN EARNING SALARY 


Sporting club subscriptions paid by sporting goods sales 
manager 

As sales promotion manager on the staff of a manufacturer of 
sporting goods, taxpayer received remuneration by way of salary 
only. To do his job properly, taxpayer decided that he should get to 
know the leading players in the sports for which his employer sup- 
plied equipment and to that end he joined three sporting clubs. On 
a claim for a deduction of subscriptions to the elubs— 

Decision: Claim allowed, as on the evidence the expenditure was 
reasonably necessary for the performance by taxpayer of the services 
by which he earned his salary. (3 C.T.B.R. (N.S.) Case 105.) 
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Referring to the decision of Board No. 2 in 1 C.T.B.R. (N.8.) 
Case 61, Mr. H. H. Trebilco said: ‘‘It is true that the Board did say, 
in the case mentioned, that it was not satisfied that it was a condition 
of employment that the taxpayer should at his own expense use his 
ear for the purposes of his employer’s business or that the amount 
paid to him as salary was in any way influenced by the use of the 
ear. If the Board had been satisfied of either of these things that 
would have gone a long way towards establishing the claim. But the 
Board did not say, and, as far as I am concerned, did not intend to 
say, that every claim for a deduction of expenses of the kind under 
consideration must fail unless the Board is satisfied with regard to 
the matters specified above. ...It may be as well for me to add here 
that no decision I have given or to which I have been a party should 
properly be taken as meaning, for my part, that a deduction claimed 
by a salary earner must be disallowed for no other reason than that 
it is in respect of expenditure voluntarily incurred by him.”’ 


OFFICIAL WAR CORRESPONDENT NOT MEMBER OF 
DEFENCE FORCE 


Taxpayer was appointed by War Cabinet Official war corres- 
pondent with the Second A.I.F. with the status of an officer but with- 
out rank. The official view was that the holding of rank would fetter 
taxpayer in the proper execution of his duties. He was enrolled 
through the ordinary army attestation form, but by reason of the 
duties he was to perform he did not take the oath of enlistment. He 
went abroad with Australian troops in May 1940. He performed his 
duties overseas and later in Australia. His resignation from his 
appointment was accepted by War Cabinet in March 1944. He 
claimed that his pay was exempt under s. 23 (s). 

Decision: Claim disallowed, as taxpayer was not a person 
‘‘enlisted in or appointed to the Defence Force’’ nor was he a 
‘‘member”’ of that Force within the meaning of s. 23 (s). (3 C.T.B.R. 
(N.S.) Case 86.) 


COST OF IMPROVEMENTS CANNOT BE APPORTIONED 
SO AS TO ATTRIBUTE PART TO NOTIONAL 
REPAIRS 


The roof of the building, which the taxpayer firm occupied for a 
manufacturing purpose, fell into disrepair. Instead of repairing the 
roof, the premises were reconditioned, involving the lengthening and 
heightening of the building and the construction of a new roof. The 
taxpayer claimed as a deduction for repairs, a proportion (5/6ths) 
of the expenditure incurred on the new roof corresponding to the 
ratio of the original to the new floorage. Held: Claim for deduction 
disallowed. In the case of an actual renewal, it is not competent to 
dissect the expenditure by way of a notional analysis so as to attribute 
so much to a hypothetical repair and the balance to a hypothetical 
renewal or improvement. (Lawrie v. I.R. Comrs. (1952), 34 T.C. 
20.) 


LONG SERVICE LEAVE PAYMENT IN LUMP SUM WHERE 
OFFICER RESIGNED AND REAPPOINTED 
Taxpayer held a statutory office for life under certain State 
legislation. On the approach of his sixty-fifth birthday the Attorney- 
General wrote that he would not be called upon to retire in accordance 
with normal policy, but requested him to serve for a further twelve 
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months. Following further correspondence, the Government accepted 
taxpayer’s resignation on and from 10 April 1949 and reappointed 
him for twelve months on and from 12 April 1949. Taxpayer’s claim 
for a pension as from 10 April was admitted by the responsible 
authority and, on the basis that his services had been terminated, he 
was also paid £796 in lieu of long service leave. Taxpayer claimed 
that the £796 was assessable as to only five per cent thereof. 

Decision (Messrs. H. H. Trebileo and J. A. Nimmo, Mr. R. A. 
Cotes dissenting) : Claim disallowed, as there was no retirement from 
an office or employment within the meaning of s. 26 (d). (3 C.T.B.R. 
(N.S.) Case 84.) 


EX-AUSTRALIAN TRAVELLING EXPENSES OF RELATIVE 
TAKEN AS ASSISTANT 


Taxpayer went overseas on a mission of a highly confidential 
nature which he knew would involve a lot of detailed work and 
recording to which he could not afford to give his time. He therefore 
decided to take an assistant and selected his son, aged seventeen 
years, who had but a few months before left school and gone into the 
business. Taxpayer’s wife accompanied him. Of the total expenses 
of £3461 incurred, taxpayer claimed a deduction of £1998, comprising 
£1354 incurred on taxpayer’s own account and £644 on his son’s 
account. The Commissioner allowed £1354 as a deduction, but treated 
the £644 as expenditure of a private nature. 

Decision: Claim allowed. (3 C.T.B.R. (N.S.) Case 103.) 

‘‘But regard must be had to the sworn evidence of the taxpayer, 
none of which is inherently unlikely, i.e., as to the necessity for 
clerical and secretarial assistance, as to the unavailability of any 
other suitable person and as to the nature of the duties performed by 
the son. I accept this evidence—in fact, I do not think it could be 
seriously challenged. The duties performed appear to me to be 
‘incidental and relevant’ to the general purposes of the taxpayer’s 
trip abroad for the production of income and upon the logic of the 
decision in the F.C. of T. v. Green (1950), 81 C.L.R. 313; 4 A.I.T.R. 
471, I think the deduction claimed should be allowed.’’ Per Mr. 
H. H. Trebileo. 


COSTS OF DEFENDING EMPLOYEES AGAINST CHARGES 
ARISING OUT OF EMPLOYMENT 


A firm of wholesale and retail butchers claimed a deduction of 
legal costs paid in the defence of two of its employees (a slaughter- 
man and the manager) charged under the Crimes Act with having 
offered bribes to an officer of the Rationing Commission who attended 
at the abattoirs when meat rationing was in force to check the weight 
of animals received by butchers for sale. The two employees were 
found not guilty. 

Decision: Claim allowed. (3 C.T.B.R. (N.S.) Case 76.) 

‘‘The whole matter arose out of things which the two employees 
were alleged to have done, in their capacity of employees, not for 
their own benefit, but for the benefit of the business in which they 
were employed. In these circumstances, it seems to me that the 
owners of the business could not have felt otherwise than that the 
best interests of the business required that the employees should be 
acquitted and that the owners of the business should bear the legal 
eosts.”” Per Mr. H. H. Trebilco. 
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VENDOR OF INTEREST IN PARTNERSHIP ASSESSABLE 
ON INCOME TO DATE OF SALE 


On 28 February 1947 taxpayer sold his one-third share in a 
partnership timber milling business to the remaining two partners 
for a lump sum consideration. Although he did not receive any share 
of the profits for the period to date of dissolution, the Commissioner 
assessed him on one-third of such profits. 

Decision: Objection disallowed. (3 C.T.B.R. (N.S.) Case 79.) 


LEGAL COSTS INCURRED IN RESISTING ACTION FOR 
REMOVAL AS TRUSTEE 

By the will of a testator, taxpayer was one of three trustees of 
testator’s estate; the will authorised the trustees to be directors of 
any company in which testator held shares and to receive the re- 
muneration of the office. Taxpayer became a director of two com- 
panies; she was also life tenant as to one-quarter of the income of the 
estate. Following differences among the three trustees, the co-trustee 
of taxpayer brought a suit in November 1946 to have taxpayer re- 
moved from her position as a trustee. She resisted the suit and 
counter-claimed for relief against them. In May 1949 judgment was 
given substantially against taxpayer and it was ordered that a trustee 
company, or two fit and proper persons, should be appointed in the 
place of taxpayer. Taxpayer insisted on having a trustee company 
appointed, against the wishes of her co-trustees, who preferred the 
alternative of appointing two other individuals. Eventually the 
matter was settled in October 1950, when a trustee company was 
appointed and taxpayer resigned as a trustee and director of the two 
companies. During year ended 30 June 1951, taxpayer received 
£4878 as her share of trustees’ commission from testator’s death to 
October 1949. Taxpayer claimed a deduction for year ended 30 June 
1948 of £6500 legal costs paid by her in that year; her director’s 
fees for that year were £844. 

Decision: Claim disallowed. 

Per Messrs. J. F. McCaffrey and H. H. Antcliff: The costs were 
an outgoing of a capital nature, being incurred in retaining the 
office, and not in carrying out the duties, of a trustee. 

Per Mr. A. Fletcher: The costs were not incurred in gaining or 
producing ‘‘the assessable income’’ of the year in which they were 
ineurred. (3 C.T.B.R. (N.S.) Case 96.) 

The taxpayer has given notice of appeal to the High Court from 
this decision. 


SUM PAID FOR BINGS OF COLLIERY REFUSE FOR USE 
AS RAW MATERIAL IN BRICK MANUFACTURING 


The taxpayer manufactured bricks from blaes or colliery refuse. 
It made a regular practice of purchasing bings of blaes in the 
neighbourhood of its works. In the instant case, it entered into two 
agreements under which the material in certain bings was ‘‘pur- 
chased’’ for £475 and £1000 respectively. These agreements provided 
for yearly rentals of the land on which the bings stood and for access 
thereto. A deduction was denied of the cost of the blaes used in the 
relevant year, on the ground that the payments, totalling £1475, were 
of a capital nature. Held: the blaes were in the nature of trading 
stock and a sum representing the amount of blaes used in the year 
was an allowable deduction. (I.R. Comrs. v. Broomhouse Brick Co. 
Ltd. (1952), 34 T.C. 1.) 
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SIMPLIFIED TABLE FOR 1953-54 RATES OF TAX 


The following table sets out in simplified form the rates of tax 
payable by individuals on taxable incomes derived during year of 
income ending 30 June 1954. The further tax on property incomes has 
been abolished and the following table is based on the rates of tax 
applicable for the current year to taxable incomes derived from all 
sources, whether personal exertion or property. 


TAXABLE INCOME FROM 
ALL SOURCES 


Column 1 Colwmn 2 Column 3 Column 4 


Not Less NotMore Tax on AMOUNT Tax ON REMAINDER OF 
THAN THAN Ser Out IN TAXABLE INCOME 


CoLUMN 1 


£ £ £ s. 
Nil 100 
101 150 
151 200 
201 250 
251 300 
301 400 
401 500 
501 600 
601 700 
701 800 
801 900 
901 1,000 
1,001 1,200 
1,201 1,400 
1,401 1,600 
1,601 1,800 
1,801 2,000 
2,001 2,400 
2,401 2,800 
2,801 3,200 
3,201 3,600 
3,601 4,000 1,102 
4,001 4,400 1,303 
4,401 5,000 1,517 
5,001 6,000 1,857 
6,001 8,000 2,457 
8,001 10,000 3,715 1 
10,001 16,000 5,032 
16,001 Upwards 9,157 


2 & 


1d. on each £1 

4d. £1 in excess of £100 
9d. £1 150 
13d. £1 200 
17d. £1 250 
22d. £1 300 
28d. £1 400 
33d. £1 500 
38d. £1 600 
42d. £1 700 
46d. £1 800 
50d. £1 900 
56d. £1 1,000 
64d. £1 1,200 
71d. £1 1,400 
78d. £1 1,600 
85d. £1 1,800 
93d. 2,000 
100d. 2,400 
107d. 2,800 
114d. 3,200 
121d. 3,600 
128d. 4,000 
136d. 4,400 
144d. 5,000 
151d. 6,000 
158d. » 8,000 
165d. 10,000 
168d. 16,000 
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PAY-ROLL TAX STATUTORY EXEMPTION INCREASED 


The Pay-roll Tax Assessment Act 1953 is designed primarily to 
increase the amount of the statutory exemption from pay-roll tax from 
£1040 per annum to £4160 per annum, which is four times the amount 
of the previous exemption. 

The old exemption was at the rate of £20 per week or £86 13s. 4d. 
per month. Employers who paid wages in excess of £20 per week 
were previously required to register for pay-roll tax purposes and to 
pay tax at the rate of 24% on the excess of the wages over that figure. 
The tax is payable monthly. In each monthly return, the employer 
was entitled to a deduction of £86 13s. 4d. on account of the statutory 
exemption. Where, as a result of the pay-roll fluctuating from month 
to month, the full amount of exemption was not claimed in the 
monthly returns, the law provided and still provides for adjustment 
on an annual basis in order to ensure that the full statutory exemption 
is secured. 

The amending Act increases the exemption as from 1 October 
1953. Under the new provisions, registration of an employer for pay- 
roll tax purposes is required only if he pays wages in excess of £80 
per week. The monthly deduction for wages paid in each of the 
months of July, August, and September 1953 remains at £86 13s. 4d., 
but is raised to £346 13s. 4d. in respect of wages paid in October 1953 
and subsequent months. This means that the higher deduction is 
allowable for the first time in the returns to be furnished early in 
November 1953 in respect of October wages. 

For the financial year 1953-1954, the annual adjustment will be 
made on the basis of £3380 for the year instead of £1040—this figure 
being arrived at by taking the first three months at the old monthly 
allowance of £86 13s. 4d. and the remaining nine months at the new 
monthly rate of £346 13s. 4d. In subsequent financial years, the 
annual adjustment will be based on the full rate of £4160 per annum. 

The opportunity has also been taken to amend the law to author- 
ize exemption from pay-roll tax in respect of wages paid by certain 
international authorities or organizations, namely, the Imperial War 
Graves Commission, specialized agencies of the United Nations, the 
South Pacific Commission, and the United States Educational Founda- 
tion in Australia. Tax has not hitherto been collected from these 
bodies, and the amending Act ratifies this arrangement. 


PROVISION FOR HOLIDAY PAY NOT DEDUCTIBLE 


Taxpayer company claimed a deduction of £579, representing a 
charge accrued in its accounts for holiday pay apparently calculated 
at 74 hours for each completed month of service since 1 January 1947 
and based on the completed months of continuous service of its various 
employees as at 30 June 1947. The Commonwealth award covering 
taxpayer’s employees directed that fourteen days’ annual paid leave 
should be allowed to an employee after twelve months’ continuous 
service. Subject to an expressed exception, payment in lieu of leave 
could not be made or accepted and leave had to be taken within six 
months from the date when the right to annual leave accrued. The 
qualifying period of continuous service was not destroyed by absence 
due to personal sickness or accident, nor by absence with reasonable 
cause or on leave lawfully granted by the employer; absence for any 
other cause, such as strikes or absenteeism without excuse, broke the 
continuity of qualifying service. On appeal by the Commissioner 
from a decision of a Board of Review (1 C.T.B.R. (N.S.) Case 108)— 
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Held: the terms of the award were such that the sum of £579 did 
not come within the expression ‘‘losses and outgoings incurred’’ in 
s. 51 (1) and accordingly that sum was not an allowable deduction 
for the year ended 30 June 1947. (F.C. of T. v. James Flood Pty. 
Ltd. (High Court, 5 October 1953).) 

In its joint judgment, after pointing out that the question de- 
pended on the terms of the award and not on the Factories and Shops 
Annual Holidays Act 1946 of Victoria, the Full Court, comprising 
Dixon, C.J., Webb, Fullagar, Kitto and Taylor, JJ., said :— 

‘*Now, in dealing with that instrument, it is necessary at the 
outset to observe that, under the award, an employee may fail to 
become entitled to annual leave for a number of reasons. He may die, 
his employment may be terminated because of his own fault, there 
may be a strike, or he may be guilty of absenteeism and be unable 
to rely on grounds of exception or excuse. From the employer’s point 
of view there is a further possibility. He may never become liable 
to give his employees two weeks’ leave on full pay because he may 
sell his business. There is a special provision which places the obliga- 
tion in such a case upon the purchaser of the business. No doubt in 
that case the impending obligation would result in a diminution of 
the price of the business, but that is a different thing from dis- 
charging the obligation. It may be true that all these reasons which, 
so to speak, would intercept the accruing right of an employee to be 
paid by the taxpayer are all of a particular character, but it is 
difficult to say in the face of them that there is a definite obligation 
to make a payment, incurred in respect of each completed month on 
that month being completed. Further, it is to be noticed that when 
the employment of a man is terminated without his fault before he 
has served twelve months, the amount he receives in respect of each 
completed month of service is not necessarily one-twelfth of the full 
two weeks’ pay for-annual leave. The two things are calculated at 
different periods and the rates of pay may not be the same. 

‘*A most important feature of the award is that leave must be 
taken and that it must be taken at a time which ex hypothesi in this 
given case falls outside the year of income. The payment is made to 
the employee in respect of the period of leave and forms part of his 
ordinary wages. The award therefore clearly regards the payment as 
something made in respect of the two weeks when leave is actually 
taken. Prima facie it prohibits the substitution of a money payment 
for the leave. The prima facie position is qualified only in the case of 
an employee who lawfully leaves his employment or whose employ- 
ment is terminated without his fault. 

‘*These considerations all seem to point to the conclusion that in 
the case of no given employee who has not completed his twelve 
months’ continuous service before 30 June 1947 could it be said that 
the taxpayer had incurred an outgoing consisting in a proportion of 
the pay which would become payable to him should he do so, that is 
payable on the occasion when he took his annual leave. 

‘*When the employees are considered not individually but collec- 
tively, it is easy to understand that the taxpayer should say that it 
was antecedently quite certain, apart from the remote contingency 
of a change of ownership of the undertaking, that an expenditure on 
annual leave would be made in the ensuing financial year, and that 
an almost fixed proportion would be calculated in respect of periods 
of service falling within the year of income. But to say this is not 
enough. It shows no more than that part of the regular expenditure 
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incurred in carrying on the undertaking is the payment of wages to 
men taking their annual leave and that the amount may be computed 
in advance with approximate accuracy because annual leave depends 
on twelve months’ service.”’ 


Meaning of “outgoings... incurred” 


‘‘The word ‘outgoing’ might suggest that there must be an actual 
disbursement. But partly because such an interpretation would pro- 
duce very strange and anomalous results, and partly because of the 
use of the word ‘incurred’, the provision has been interpreted to 
cover outgoings to which the taxpayer is definitively committed in the 
year of income, although there has been no actual disbursement. In 
Inland Revenue Commissioners v. James Spencer & Co. (1950), 
32 T.C. 111, at p. 116, Lord Cooper says that from an examination 
of the numerous cases, ‘the broad working rule which emerges as a 
guide to the crediting or debiting in a tax computation of subsequently 
maturing credits or debits is to inquire in which accounting period 
the right or liability was established, and to carry the item into the 
account in that year. I use the vague word ‘established’ advisedly, for 
we are now in the region of proper commercial and accountancy prac- 
tice rather than of systematic jurisprudence.’ This passage must be 
qualified in its application under the Commonwealth Act. For under 
our law the facts must satisfy the expression ‘losses and outgoings 
incurred’. These words perhaps are but little more precise than the 
word ‘established’ or the expression used above, ‘definitively com- 
mitted’. But they do not admit of the deduction of charges unless, in 
the course of gaining or producing the assessable income or carrying 
on the business, the taxpayer has completely subjected himself to 
them. It may be going too far to say that he must have come under 
an immediate obligation enforceable at law whether payable pre- 
sently or at a future time. It is probably going too far to say that 
the obligation must be indefeasible. But it is certainly true that it 
is not a matter depending upon ‘proper commercial and accountancy 
practice rather than jurisprudence’. Commercial and accountancy 
practice may assist in ascertaining the true nature and incidence of 
the item as a step towards determining whether it answers the test 
laid down by s. 51 (1), but it cannot be substituted for the test. 

**To repeat what has been said before in relation to an analogous 
provision in the Act of 1922-1934: ‘To come within that provision 
there must be a loss or outgoing actually incurred. ‘‘Incurred’’ does 
not mean only defrayed, discharged, or borne, but rather it includes 
encountered, run into, or fallen upon. It is unsafe to attempt ex- 
haustive definitions of a conception intended to have such a various 
or multifarious application. But it does not include a loss or expendi- 
ture which is no more than impending, threatened, or expected.’ 
(New Zealand Flax Investments Ltd. v. F.C. of T. (1938), 61 C.L.R. 
179, at p. 207.) Nothing that was decided in Nevill & Co. Ltd. v. F.C. 
of T. (1937), 56 C.L.R. 290, was intended to imply that a liability to 
pay an ascertained sum is never incurred until the sum becomes due 
and payable....It is one thing, however, to say that it is not 
necessary, for the purposes of s. 51 (1), that an actual disbursement 
should have taken place. It is another thing to say that in the present 
ease the taxpayer had incurred a loss or outgoing in the year of 
income in respect of the pay of its men during the annual leave to be 
taken in the ensuing accounting period by employees whose service 
had not as yet qualified them for annual leave. In respect of those 
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employees there was no debitum in praesenti solvendum in futuro. 
There was not an accrued obligation, whether absolute or defeasible. 
There was at best an inchoate liability in process of accrual but 
subject to a variety of contingencies. It may be true that, regarding 
the labour employed as a whole, the accrual of an amount of the 
order claimed had, by 30 June 1947, become predictable with cer- 
tainty. But that is not the test. If it be regarded nevertheless as an 
evidentiary consideration having some weight, then it cannot be 
divorced from the further consideration that the source of the 
accruing liability, the award, imposes it as an obligation to pay wages 
for a period of time in the future during which the employee must 
be given leave. That means that it is imposed in the form of a liability 
associated with the operations of the taxpayer for the ensuing year. 
In short, the deduction claimed of £578 10s. 2d. does not represent an 
expenditure associated with the production of income before 30 June 
1947 for which a liability had been completely incurred before that 
date. 

‘*On this ground the taxpayer fails. This conclusion only means 
that pay for annual leave is deductible year by year as it is paid, 
not that the taxpayer has not the benefit of a deduction. Why it is 
important to the taxpayer does not appear.”’ 


SECRET STOCK RESERVES AND AMENDED 
ASSESSMENTS 


For very many years taxpayer, a food processing company, 
followed a practice of valuing its closing stock of jams, canned fruits 
and tinplate at standard values, namely, jams at 4s. per dozen tins, 
canned fruits at 5s. per dozen tins, and tinplate at 20s. per base box. 
Up to and including year ended 30 September 1938 no basis of valua- 
tion was stated either in the company’s accounts or in its income tax 
returns; in subsequent years the basis of valuation was stated as 
being ‘‘at cost or under.’’ For each of the years ended 30 September 
1937 to 1947 inclusive tax was assessed on the basis of the returns 
furnished. After investigation the Commissioner in 1950 made 
amended assessments for the eleven years 1937-1947 by adjusting the 
value of closing stock for each year to estimated actual cost, with the 
result that the company’s liability to tax in each of three years was 
reduced and in each of eight years was increased. 

Held: (1) the company’s basis of valuing its closing stock did 
not comply with the requirements of s. 31 and it had failed to prove 
that any of the eight increased amended assessments was excessive. 

(2) The basis of valuation adopted was a material fact for the 
company’s assessment and that basis was not disclosed in returns for 
the first two years; as to the remaining years the valuation shown 
‘“at cost or under’’ did not disclose the material fact that the valua- 
tion, where it was below cost, was not based either on market selling 
value or replacement price. Accordingly, there having been a avoid- 
ance of tax, the three amended assessments for 1943, 1944 and 1947 
were authorised by s. 170 (2)(b) and, on the evidence, the Second 
Commissioner did hold the opinion that the avoidance of tax was due 
to evasion, so that the other five amended assessments were authorised 
by s. 170 (2) (a), as it was not shown that his opinion was based on 
any misconception of law. (Australasian Jam Co. Pty. Ltd. v. F.C. 
of T. (9 September 1953), High Court, Fullagar, J.) 

The following are extracts from the judgment of Mr. Justice 
Fullagar :-— 
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Burden of proving assessment excessive 


**Section 190 of the Act provides that, on any reference or 
appeal, the burden of proving that the assessment (which is, of course, 
in the present case, the amended assessment) is excessive shall lie 
upon the taxpayer. In this connexion a question of some difficulty 
may arise under s. 31, to which some argument was directed before 
me. The words ‘cost price’ in the section are perhaps not literally 
appropriate to goods manufactured, as distinct from goods purchased, 
by a taxpayer, but I feel no difficulty in reading them as meaning 
simply ‘cost’. A position, however, may arise in which a taxpayer 
does not expressly state in his return on what basis his closing value 
of stock on hand is based. Or he may state (say) that he has pro- 
ceeded on the basis of cost. If, in either case, the Commissioner ascer- 
tains that the value calculated on a cost basis is understated, and, 
taking cost as his basis, amends an original assessment based on the 
taxpayer’s return, is it open to the taxpayer to show that, as to all or 
some of his stock, a valuation on one of the other bases would produce 
a result more favourable to him than the amended assessment? 
Counsel for the Commissioner contended that, in the latter case, the 
taxpayer must be taken to have made his election and could not be 
at liberty to alter his election. Counsel for the company contended 
that the taxpayer must always be at liberty to defeat or reduce the 
amended assessment by showing that any permitted basis of valuation 
would be more favourable to him than that adopted by the Com- 
missioner. I mention the question because it was discussed, but, for 
reasons which will appear, I do not think that it arises in the present 


cases.”’ 
“Cost price” in s. 31 means cost 


**Mr. Menzies sought to maintain that the closing stock values 
stated in the company’s returns for the years in question did conform 
to what is required by s. 31. His argument did not, I think, differ in 
substance from a view put by Mr. Robinson, a director of the com- 
pany who gave evidence before me, in a letter written by him to the 
Commissioner during the progress of the investigation. He said that 
s. 31 was framed in the light of recognised practices adopted in busi- 
nesses honestly and efficiently conducted. He said that a precise 
ascertainment of the cost of every article comprised in stock manu- 
factured by a taxpayer must often be impracticable, and that a careful 
_and honest estimate of the total cost of a quantity of stock was all 
that s. 31 really required. So far, I do not know that I would be 
disposed to differ from him. It is common knowledge that, in many 
matters of accounting, an honest and careful estimation is the most 
that can be expected or achieved. He went on to say that, in the 
present case, the company’s valuation per unit of closing stock had 
been originally based on cost, having been adopted at a time when it 
did represent approximate cost. I think, as I have said, that the 
evidence established that there was a time when it did represent 
approximate cost. The next step was to say that, stock being once 
established and valued at cost, what took place from year to year was 
merely a drawing on that stock and a replacement of that stock, so 
that it was legitimate to regard the stock on hand at any given time, 
so far as it did not in fact consist of the ‘original’ stock, as substituted 
for, and the equivalent of, ‘original’ stock taken out and sold. There- 
fore, it was said, the stock on hand at the end of each of the account- 
ing periods in question could be said with truth to have been valued 
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at cost. The conception behind the argument may possibly be re- 
garded as a sort of theoretical justification for a practice which does 
not seem to me in itself to stand in need of justification. But I am 
quite unable to accept the conclusion which is said to follow. It does 
not seem to me to bear any relation to the real situation or to the 
actual requirements of s. 31. There were, as I have said, very wide 
fluctuations, up and down, in the stock on hand from year to year at 
30 September. Moreover, so far as jams and canned fruits are con- 
cerned, Mr. Robinson said in cross-examination that ‘in general, the 
maximum time that the company would carry stock would be two 
years.’ In any case, I am not able to read s. 31 otherwise than as 
requiring, at the end of every accounting period, a valuation, on one 
or other of the specified bases, of stocks actually on hand, and I cannot 
regard ‘cost’ as meaning anything other than actual cost.’’ 


“Market selling price” contemplates sale in ordinary course of 
business 


“*It was said that the company sold during each year as much 
of its jams and canned fruits as it could sell, and that the stock which 
was left on hand at the end of the year represented a ‘surplus,’ the 
‘market selling value’ of which could only be ascertained by supposing 
the whole to be offered for sale en bloc on the last day of the account- 
ing period. If one supposes such a sale—by auction or otherwise—I 
am quite prepared to accept the evidence that much lower values 
than those taken by the Commissioner would have been realised. But 
it is not to be supposed that the expression ‘market selling value’ 
contemplates a sale on the most disadvantageous terms conceivable. 
It contemplates, in my opinion, a sale or sales in the ordinary course 
of the company’s business—such sales as are in fact effected. Such 
expressions in such provisions must be interpreted in a common- 
sense way with due regard to business realities, and it may well be— 
it is not necessary to decide the point—that, in arriving at market 
selling value, it is legitimate to make allowance for the fact that 
normal selling will take place over a period. But the supposition of a 
forced sale on one particular day seems to me to have no relation to 
business reality. The case of Inland Revenue Commissioners v. Brigg 
Neumann & Co. (1928), 12 T.C. 1191,-was a case involving very 
special facts, but it was concerned with the valuation of stock, and a 
preliminary observation of Rowlatt, J., seems to me to be in point 
here. He said (at p. 1202): ‘It is not to be supposed that you would 
value—and it would not be right, of course, to do so—the cloth at a 
figure which you could get by having a break-up sale, or a forced sale, 
or anything of that sort.’ To attempt to arrive at market selling value 
on the supposition that the whole of the stock in hand must be offered 
for sale and sold on the last day of the accounting period is, in my 
opinion, to proceed on a wrong basis.”’ 


Meaning of “full and true disclosure of all material facts” 


**Obviously the first question to be considered is whether the 
company made in each year a full and true disclosure of all the 
material facts necessary for its assessment. I feel compelled to hold 
that it did not. In F.C. of T. v. Westgarth (1950), 81 C.L.R. 396, it 
was held that almost identical words in s. 20 (1) of the Estate Duty 
Assessment Act meant disclosure of relevant facts known to the tax- 
payer or of relevant beliefs held by him and did not involve making 
the Commissioner aware of facts unknown to the taxpayer. And in 
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Foster v. F.C. of T. (1951), 82 C.L.R. 606 (see especially per 
Latham, C.J., at pp. 614-5), it was held that the words did not re- 
quire the taxpayer to direct the Commissioner’s attention to facts of 
which the Commissioner was aware. But, as Williams, J., observed in 
Scottish Australian Mining Coy. Ltd. v. F.C. of T. (1950), 81 C.L.R. 
188, at pp. 197-8, the expression is a very wide one. His Honour said: 
‘It seems to impose on a taxpayer the duty of disclosing every fact 
which he knows or is capable of knowing material to a correct assess- 
ment.’ The words ‘or is capable of knowing,’ if read quite literally, 
may be thought to go a little too far, but I would think that even a 
merely inadvertent omission of a material fact may be enough to 
enable the Commissioner to maintain that the full and true disclosure 
required has not been made. I think further—what is of some im- 
portance in the present case—that, if there is a material omission in 
the taxpayer’s return, it is nothing to the point for the taxpayer to 
say to the Commissioner: ‘It was obvious on the face of the return 
that there was something I had not told you: you could have asked 
me about it, and, if you had done so, the information would have been 
immediately and willingly supplied.’ Here the fact that closing stocks 
were brought into the company’s accounts on the basis of a ‘valuation’ 
which did not comply with s. 31 was a fact material to the company’s 
assessment. In respect of the first two accounting periods, this fact 
was simply not stated in the company’s returns: no basis of valuation 
was disclosed. For the remaining periods the returns showed a valua- 
tion ‘at cost or under’. This was true so far as it went: some of the 
stock, e.g., sugar, was in fact taken in at cost, and the figure shown 
for other stock was in fact below cost. But it was material, for the 


purposes of assessment of income tax, for the Commissioner to know 
that the valuation, where it was below cost, was not based either on 
market selling value or on the price at which the stock could be 
replaced. And this fact was not disclosed.’’ 


Meaning of “avoidance” of tax 


‘The word ‘avoidance,’ unlike the word ‘evasion,’ does not, in 
my opinion, involve any notion of active or passive fault on the part 
of the taxpayer. If the absence of full disclosure has in fact resulted 
in less tax being paid than ought to have been paid, there has been 
an avoidance of tax within the meaning of s. 170 (2).’’ 


Commissioner must prove opinion avoidance due to evasion 


‘*When the Act makes the opinion of the Commissioner a 
criterion [of liability], and requires that opinion to be proved, it 
must be taken, in my opinion, to contemplate and require proof 
according to the rules of the common law, and any regulation which 
derogates from that requirement is inconsistent with the Act. Even, 
therefore, if s. 46 should be applied so as to give a partial and 
severable operation to reg. 43, the result would not be to produce a 
valid and effective law.’’ 


Correctness of Commissioner’s opinion not examinable by Court 


‘“‘It seems quite clear that it would not be enough for the tax- 
payer that I should myself form the opinion that the avoidance of 
tax was not due to evasion on the part of the taxpayer. The enact- 
ment is plainly one which ‘means to withdraw from the consideration 
of the Court the correctness of the opinion of the Commissioner upon 
the matter in question.’ In order that the appeals should succeed, it 
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is necessary that I should hold that the opinion was not in fact enter- 
tained, or that it was based upon a misconception of the meaning of 
the word ‘evasion,’ or that it was arrived at ‘capriciously or fanci- 
fully, or upon irrelevant or inadmissible grounds’ (per Rich and 
Dixon, JJ., in Australasian Scale Coy. Ltd. v. C. of T. (Qld.) (1935), 
53 C.L.R. 534, at p. 555; ef. Metropolitan Gas Company v. F.C. of T. 
(1932), 47 C.L.R. 621, at pp. 636-7). In the course of a well-known 
passage in Moreau v. F.C. of T. (1926), 39 C.L.R. 65, at p. 68, 
Isaacs, J., said: ‘Unless the ground or material on which his belief 
is based is found to be so irrational as not to be worthy of being 
ealled a reason by any honest man, his conclusion that it constitutes 
a sufficient reason cannot be overridden.’ I am inclined to think, with 
respect, that this puts the position a little too strongly. The position 
was put to me by counsel for the Commissioner very much as I have 
put it above, and I think it was correctly so put. The taxpayer can, 
of course, obtain an actual review of an opinion or discretion of the 
Commissioner by the Board of Review, though not by the Court.’’ 


Meaning of “evasion” 


‘In Denver Chemical Manufacturing Coy. v. C. of T. (1949), 
79 C.L.R. 296, at p. 313, Dixon, J., said: ‘I think it is unwise to 
attempt to define the word ‘‘evasion.’’ The context of s. 210 (2) 
shows that it means more than avoid and also more than a mere with- 
holding of information or the mere furnishing of misleading informa- 
tion. It is probably safe to say that some blameworthy act or omission 
on the part of the taxpayer or those for whom he is responsible is 
contemplated. An intention to withhold information lest the Com- 
missioner should consider the taxpayer liable to a greater extent 
than the taxpayer is prepared to concede, is conduct which, if the 
result is to avoid tax, would justify finding evasion.’ The word was 
considered in a somewhat different context in Wilson v. Chambers & 
Co. Pty. Ltd. (1926), 38 C.L.R. 131. Knox, C.J. (at p. 136), said: 
‘A charge of evading payment is not made out by evidence which 
proves no more than that the person charged failed or omitted to pay 
an amount payable by him’. I would respectfully agree with this: I 
am not at all sure that I would agree with all that is said by Isaaes, J. 
(at pp. 144-5). Here, however, I am not trying the company on a 
charge of an offence. All I have to consider is, having regard to what 
is said by Knox, C.J., and Dixon, J., in the passages quoted, and to 
what I have said as to the bases on which the Commissioner’s opinion 
ean be challenged, whether the Commissioner’s opinion in these cases 
was not or could not be entertained. I find it impossible to say that 
any sound ground of attack upon it emerges from the evidence.’’ 


Commissioner’s opinion where secret stock reserves created 


**T think that I should have held that the Commissioner might 
quite reasonably have taken the view which it turns out that he did 
in fact take. That view may perhaps be summed up thus. There has 
been, says the Commissioner, no deliberate attempt to deceive, and 
therefore the case is not one of fraud. On the other hand, it would be 
unreasonable to suppose, and it has not really been suggested, that 
those responsible for the company’s income tax returns were ignorant 
of the requirements of s. 31. They continued to use in their accounts 
a figure which had once represented cost but which no longer repre- 
sented cost. They returned, for income tax purposes, the accounts of 
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the company as quite correctly and properly kept by it for its own 
purposes, but not adjusted so as to comply with s. 31. They would 
have supplied further true information, if they had been asked for 
it, but they hoped, says the Commissioner, that they would not be 
asked for it, and they allowed, if they did not actually invite, my 
assessors to make an assumption which they must have known was 
unfounded. I think, says the Commissioner, that there has been here 
more than a mere withholding of information which might or might 
not be relevant: I think that there has been an intentional withholding 
of information lest I should hold the company liable to tax to a 
greater extent than it was prepared to concede, and I regard this as 
‘evasion’. 

**Tt is not for me to say whether the view outlined above is right 
or wrong. I am satisfied that the Commissioner did entertain such a 
view, and that such a view is not based on any misconception of law. 
And I am not able to say that it was an unreasonable view—-still less 
that it was arrived at ‘capriciously or fancifully or upon irrelevant 
or inadmissible grounds’. The result is that, in my opinion, all the 
amended assessmnts were authorised by the Act, and all the appeals 
fail.’’ 


ORDER FOR DISCOVERY AGAINST COMMISSIONER IN 
TAXATION PROSECUTION 


In proceedings in the High Court or the Supreme Court of a 
State by the Commissioner in a taxation prosecution under Part VII 
of the Income Tax Assessment Act for recovery of pecuniary penalties 


for offences, the High Court has under the Judiciary Act 1903-1950, 
s. 64, and the High Court Rules 1952, Order 32, r. 9, jurisdiction to 
order the Commissioner to answer interrogatories and make discovery 
of documents to the defendant. (Naismith v. McGovern (11 Septem- 
ber 1953, High Court, Full Court).) 


PARTNERSHIPS AND LIVE STOCK 
Notice of election under s. 36A 

Following the article in the August 1953 issue of Current Taza- 
tion, a country subscriber wrote as follows to the Deputy Com- 
missioner of Taxation for New South Wales :— 

‘*Elections under s. 36a (2) and 59aa [cf. s. 10 of Assessment 
Act (No. 3) of 1952] are to be made prior to 31 August or at such 
extended time as the department might allow. Some of the variations 
that have occurred since 1950, particularly those in the current year, 
will not be perfectly clear to us until we complete the present year’s 
work. We wonder whether, if the elections in these instances accom- 
pany the returns when lodged under the department’s extension of 
time, same would be regarded as being lodged in time. 

‘*We feel that our problem is a general one of country tax agents 
and we would ask that you kindly consider accepting the elections on 
the above basis in the cireumstances.”’ 

The Deputy Commissioner replied, under date 26 August 1953, 
as follows :— 

‘Tf an election is lodged with a return, it will be accepted as in 
time in eases where an extension has been granted for lodgment of 
that return.”’ 
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HORSE OWNER’S RACING AND BETTING ACTIVITIES 
HELD NOT TO BE A BUSINESS 


Taxpayer purchased an hotel in 1943 and in 1944 and thereafter 
he purchased several race horses. He did not keep racing stables but 
put his horses in the hands of trainers. He sold the hotel in March 
1945 and bought a farm. The returns for each of the three years 
ended June 1944-1946 disclosed in accounts annexed thereto the total 
amount of taxpayer’s winning bets, losing bets, and the balance net 
winnings for each of the three years amounted to £2389, £4675 and 
£1864, a total of £8928. The accounts for 1945 and 1946 also showed 
entries of prize moneys and racing and stud expenses. Taxpayer’s 
gains from betting and racing were included in amended assessments 
for 1944 and 1945 and in an original assessment for 1946. The only 
issue raised by the Commissioner was whether taxpayer’s betting and 
racing activities constituted a business. Taxpayer frequented one 
racecourse and then only on ordinary racing days; his betting aver- 
aged about one bet on each race; he took advice from trainers he 
engaged to train his horses; he bet to a system which he believed 
would bring him out on the credit side; sometimes he got a friend to 
lay his bets for him. 

Held, allowing taxpayer’s appeals, the proper conclusion on the 
evidence was that taxpayer’s betting or racing activities did not 
constitute a business. (Martin v. F.C. of T. (1953), 5 A.I.T.R. 548.) 

The Full Court, comprising Williams, Kitto and Taylor, JJ., 
said: ‘‘The definition of income from personal exertion includes the 
proceeds of a business carried on by the taxpayer, but the pursuit of 
a pastime, however vigorous the pursuit may be, does not usually 
amount to carrying on a business and gains or losses made in such a 
pursuit are not usually considered to be assessable income or allow- 
able deductions in computing the taxable income of a taxpayer. The 
onus, if the case is one in which onus assumes any importance, is on 
the appellant to satisfy the Court that the extent to which he indulged 
in betting and racing and breeding race horses was not so considerable 
and systematic and organised that it could be said to exceed the 
activities of a keen follower of the turf and amount to the carrying 
on of a business. But no question of onus appears to us really to 
arise. It is simply a question of the right conclusion to draw from 
the whole of the evidence.... Webb, J., held that the taxpayer was 
carrying on a business of racing and betting because of (1) the con- 
siderable amount of time spent by him in racing and betting opera- 
tions; (2) the very large proportion of his assets and income applied 
by him for that purpose; and (3) the systematic methods employed 
by him which were, his Honour thought, really directed more to mak- 
ing profit than pursuing pleasure. With all respect to his Honour, 
the evidence does not appear to us to justify these conclusions. In 
fact, the taxpayer frequented one racecourse and then only on 
ordinary racing days. If the number of bets he made appears at first 
sight to have been large, they do not seem to add up to more than 
about one bet on each race and therefore not to point to more than a 
normal propensity of racegoers who bet as a pastime. The taxpayer 
could afford this indulgence since he was, on the evidence, so success- 
ful. He said that he never ventured much over £100 on any race 
and that the biggest bet he ever won was £500 to £40 on one of his 
own horses....So it appears that the taxpayer, like many other 
persons who find pleasure in betting and even more pleasure in 
winning, used a system which he believed would bring him out on the 
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eredit side in the long run, that he sometimes got a friend who 
accompanied him to the races to lay his bets for him when he was 
himself occupied in the saddling paddock, and that he engaged 
trainers from time to time to train his race horses. But we do not 
consider this evidence to be symptomatic of a business of betting or 
racing. It illustrates the normal and usual activities and nothing 
more of persons who derive pleasure from betting on the racecourse 
and racing under their own colours.’”’ 


AMENDED ASSESSMENTS: ONUS OF PROOF ON 
COMMISSIONER 

An investigation of taxpayer’s affairs disclosed that, over the 
five years ended 30 June 1943 to 1947, there was a net increase of 
£7165 in his assets which taxpayer (a fish cafe proprietor) claimed 
was due to betting winnings, which were not assessable. The Com- 
missioner accepted taxpayer’s explanations as to approximately one- 
haif of the amount of £7165, but arbitrarily adopted a figure of £3500 
as being derived from sources assessable to income tax. The Com- 
missioner distributed the sum of £3500 evenly over the five years 
concerned and accordingly issued amended assessments for each of 
the four years 1943-1946 and an original assessment for 1947. Tax- 
payer admitted that allowable deductions claimed in his 1946 return 
were overstated by £211, so that the validity, under s. 170 of the 
amended assessment, was not disputed. It was admitted before the 
Board that £40 of assessable income had been omitted from the 1947 
return. There was corroborative evidence for taxpayer’s claims as to 
betting gains. 

Decision: (1) The Commissioner had not discharged the onus on 
him of proving that taxpayer did not make full and true disclosure 
and that there had been an avoidance of tax in the three years 1943- 
1945 and those three amended assessments were invalid. (2) (Mr. 
F.. C. Bock dissenting) Taxpayer had not discharged the onus on him 
of proving that the 1946 amended assessment and the 1947 original 
assessment were excessive. (3 C.T.B.R. (N.S.) Case 109.) 

*‘In McEvoy v. Federal Commissioner of Taxation (1950), 5 
A.I.T.R. 1, Williams, J., states that s. 170 ‘places the onus on the 
Commissioner of proving as a fact that there has been an avoidance 
of tax before he can amend an assessment’. Later, in the same case, 
His Honour indicates that once the Commissioner has proved some 
avoidance of tax, the taxpayer must then prove that the amended 
assessment is excessive. His Honour’s judgment was adopted by the 
Full Court in Hines v. Federal Commissioner of Taxation (1952), 
5 A.I.T.R. 305. Thus, in the case under review, in respect of the 
first four years, the onus is on the Commissioner to prove some avoid- 
ance of tax. It was admitted that there had been an avoidance of tax 
in the fourth year and the position is, therefore, that the onus is on 
the Commissioner to prove an avoidance of tax in each of the first 
three years and the onus is on the taxpayer to prove that the assess- 
ments in respect of the fourth and fifth years are excessive. No 
evidence was adduced by the Commissioner and, despite the fact that 
I am not satisfied that the taxpayer’s method of keeping his records 
was reliable, I cannot find any evidence indicating that, in respect of 
the first three years, the taxpayer did not make a full and true dis- 
closure and that there had been an avoidance of tax. It follows that 
the amended assessments for these years cannot stand. In respect of 
the last two years, the taxpayer has failed to prove that the assess- 
ments are excessive and they should stand.’’ Per Mr. A. C. Leslie. 


Supplement to The Australian Accountant—November, 1953 








November, 1953 CURRENT TAXATION 69 





UNIVERSITY PROFESSOR’S COST OF RUNNING OWN CAR 


Taxpayer’s employment as a university professor involved the 
teaching of students, the carrying out of research and public health 
work. The efficient performance of his duties necessitated the use by 
taxpayer of his own car, but his salary was fixed without regard to 
that fact and he was not paid any special allowance for the cost of 
running his car. On a claim for a deduction of car running expenses 
from his salary— 

~ Decision: Claim allowed in principle. (3 C.T.B.R. (N.S.) Case 
104.) 


EXPENSES INCURRED IN EARNING INSURANCE 
COMMISSIONS RECEIVED BY CO-OPERATIVE 
BUILDING SOCIETY 


The assessable income of a co-operative building society con- 
sisted of commission received from an insurance company for which 
the society acted as agent. Regulations provided that the maximum 
fees payable to officers should be two-thirds of the society’s ‘‘manage- 
ment income,’’ being sums received as management and transfer fees 
and insurance commission. The secretary’s remuneration was fixed 
at the maximum permissible. The society calculated its taxable in- 
come at £2 by deducting from insurance commission (£28) sums of 
£8, being twenty-five per cent for sundry expenses and £18 for 
secretary’s salary, being equal to two-thirds of the commission. The 
Commissioner assessed the taxable income at £22 by allowing a deduc- 
tion of £6, calculated as the proportion of total management expenses 
which the assessable income bore to the society’s total receipts. At 
the hearing it was proved that of the sum of £28 returned as com- 
mission, £8 was actually reimbursement from the insurance company 
of out-of-pocket expenses. The Board, by majority, decided that a 
fair and reasonable amount to attribute to expenditure incurred as 
secretary’s remuneration in gaining the adjusted commission of £20 
was an amount calculated as two-thirds of the commission. (3 C.T.B.R. 
(N.S.) Case 106.) 


SALE OF CARS USED BY EMPLOYEES OF CAR DEALER 


Taxpayer company conducted a motor garage in a country town 
and held a franchise for the sale of cars, tractors and farm equipment. 
The company made a profit on the sale of two cars which its employees 
used in the carrying on of the company’s business. The cars were not 
used for demonstration purposes in selling cars of their own kind. The 
Commissioner treated the profit as assessable income on the basis that 
the cars were trading stock. 

Decision: The cars were plant, so that the profit in question was 
a receipt of a capital nature. (3 C.T.B.R. (N.S.) Case 94.) 


BLOOD STOCK CANNOT, EXCEPT BY LEAVE UNDER 
PROVISO TO 8. 32, BE VALUED DIFFERENTLY 


FROM OTHER LIVE STOCK 
Taxpayer company, which carried on business as graziers and 
horse breeders, valued its live stock for tax purposes at cost price. In 
October 1936 the company imported into Australia a stallion, the 
cost price of which was accepted for tax purposes as £3897. The value 
of the stallion shown in the return as at 30 June 1949, when the 
animal was eighteen years old, was written down to its market value 
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of £2000. The Commissioner brought the animal to account at its 
cost price of £3897. The company had not sought leave of the Com- 
missioner to adopt some value for the animal alternative to cost or 
market value in terms of the proviso to s. 32. Decision: Commis- 
sioner’s assessment confirmed. (i) The option given by s. 32 as to 
the basis of valuing live stock applies, apart from the operation of 
the proviso, to the live stock as a whole and not to each head of live 
stock. (ii) As the leave of the Commissioner under the proviso to 
s. 32 had neither been sought by the taxpayer nor refused by the 
Commissioner it was not open to the Board to deal with any such 
elaim. (3 C.T.B.R. (N.S.) Case 93.) 


‘‘The succeeding section (32) deals with the value of live stock, 
but it does not refer to each head of such stock or each beast or unit, 
but refers collectively to the live stock as a whole or in part. It was 
forcefully argued that notwithstanding this, a taxpayer had the 
option to elect in relation to the value of each head of live stock either 
cost price or market selling value. It was admitted that no authority 
of any decided case could be cited to support such an interpretation 
of the relevant section. In view of the provisions of the section 
itself and also of succeeding sections, such an interpretation is, in my 
opinion, untenable. ... Furthermore, it is clear from the provisions of 
s. 33 that a basis of valuation of live stock having once been adopted 
is irrevocable and cannot be altered without the express leave of the 
Commissioner. This being so, it appears to me to be impossible to say 
that a taxpayer has, what might be described as a continuing option 
or choice, to bring to account at the end of a given year of income 
one particular head (or more) of live stock at cost or market selling 
value or at some other value and other live stock to account at an 
entirely different value made on a different basis of valuation.’’ (Per 
Mr. H. H. Antcliff.) 


WHETHER INCOME OF LODGE OR INCOME OF 
BENEVOLENT FUND 


The property, real and personal, of a Masonic Lodge was vested 
in trustees upon trust for the officers and members of the lodge. The 
trustees were to deal with the lodge property in such manner as 
might be directed from time to time by resolution of the lodge. A 
by-law provided that the lodge might establish a benevolent fund to 
be administered by the trustees for purposes of relief and bene- 
volence in such manner as the lodge might by resolution decide. The 
lodge did not adopt any general resolution instituting a benevolent 
fund, but a benevolent fund account was opened in the lodge’s books 
and, after the close of the relevant year, the net rents from the 
letting of a hall were transferred from building fund account to the 
benevolent fund. The Commissioner assessed the lodge on the net 
rents on the basis that the lodge was a company. Decision: Assess- 
ment confirmed. (3 C.T.B.R. (N.S.) Case 78.) 


WHETHER PRIMARY PRODUCER’S INCOME 
PERMANENTLY REDUCED 


The average income of taxpayer, a fruit grower, for the five 
years ended 30 June 1945 was £2052. His taxable income for 1945 
was £628 and he claimed that, in terms of s. 155, his taxable income 
had been permanently reduced to an amount less than two-thirds 
(£1368) of his average taxable income. Up to 1951 his income did 
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not in fact exceed £1078 in any year. Towards the end of 1944 a 
partnership in which he held a half share disposed of 144 of the 174 
acres of land hitherto used in its business; at the same time he 
brought into equal partnership with his mother thirty acres he had 
previously cultivated on his own account. The trees on the sixty 
acres retained were nearing the end of their useful life, when they 
would have to be replaced. At 30 June 1945 taxpayer’s individual 
assets comprised some £4500, mainly on fixed deposit at 1} per cent; 
the net assets of the partnership were nearly £40,000, of which about 
half was invested or placed on deposit at very low rates of interest. 
The evidence was that funds were so invested as a temporary measure 
only although, at the hearing seven years later, large liquid funds 
were still mainly on fixed deposit because apparently no decision 
had been taken as to the nature of their future permanent use. 
Decision: Taxpayer’s claim disallowed. (3 C.T.B.R. (N.S.) Case 81.) 


“‘The view is open to be taken on the facts that since the 
commencement of the year of income under review—1l July 1944— 
the taxpayer has not been greatly concerned to employ himself and 
the funds in his control or under his influence in such a manner as 
to derive the income which he and they are capable of producing. I 
have grave doubts that a taxable income produced in such a condition 
of affairs can properly be said to be one which ‘has been permanently 
reduced’ in the language of s. 155. The form of the expression seems 
to me to imply that the reduction has resulted from some irrevocable 
action of the taxpayer or someone else, or some external cause, which 
renders it extremely unlikely that, for a period of indefinite duration, 
the taxable income will again amount to the basic figure.’’ (Per Mr. 
H. H. Trebileo. ) 


‘There is no need to stress the fact that the taxpayer is free to 
deal with his own property as he chooses; if, therefore, he decides to 
invest his income, permanently, in securities which produce a low 
rate of income that fact must be accepted. The wording of s. 155 
itself recognises this principle, for it is open to a taxpayer to establish 
that his income has been permanently reduced to the extent required, 
not only as a result of retirement from his occupation, but from any 
other cause, and the very phraseology of the words appearing in 
brackets indicates that the causes shall include those resulting from 
action taken of the taxpayer’s own volition. But the taxpayer must 
himself establish the extent of the permanent reduction and, where 
investments are involved, this necessitates establishing the per- 
manence of the investments. In deciding whether the taxpayer has 
established what is required, the Board should, I think, take into 
account the evidence of the taxpayer as to his intentions and, in 
determining what these intentions are, it should have regard to the 
course of probable human behaviour in the given circumstances.’’ 
(Per Mr. R. A. Cotes.) 


BUSINESS OF HORSE RACING WHERE ONE HORSE OWNED 


Taxpayer, who was a partner in a commercial business, also 
owned and raced one racehorse. His expenses in racing and training 
the horse and in betting were allowed for 1945 and 1946 but, following 
advice from taxpayer’s agent that taxpayer’s future racing activities 
would be as a hobby, the Commissioner disallowed claims made for 
1947 and 1948 as follows :— : 
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1947 1948 
Prize money from horse racing ‘ a £220 £58 
Less cost of racing and maintaining horse .. 462 327 


242 269 
Net loss from betting .. od a" ai 567 330 


Net loss from racing and porting es as 809 599 
Loss on sale of horse .. re ew —_ 420 


Deductions claimed mM se ‘Z 33 £809 £1,019 


In 1947 the horse was started in eight races and in 1948 in nine 
races. 

Decision: On the evidence taxpayer in fact carried on a business 
of horse racing and (i) the amounts of £462 and £327 respectively for 
maintenance of the horse were allowable deductions, but (ii) taxpayer 
had failed to prove the amounts claimed as net betting losses, and 
(iii) the loss on the sale of the horse was a loss of capital. (3 C.T.B.R. 
(N.S.) Case 107.) 


CAN LAND BE TRADING STOCK? 


Between 1937 and 1939 taxpayer company built and sold two 
blocks of flats and returned the profit as assessable income. In 
December 1939 it purchased shop premises and, after effecting im- 
provements, leased them until September 1947, when the premises 
were sold at a profit by the liquidator in a winding up. The only 
shareholders in taxpayer company were two brothers who were also 
the partners in a building firm. The firm built the flats and modernised 
the shops for taxpayer company. A director gave evidence that the 
company’s original business of building and selling was abandoned 
when the shop premises were acquired with the intention of holding 
them as a rent-producing investment. The three above-mentioned 
properties were the only real estate ever owned by the company. 

Decision: The profit was not assessable under s. 26 (a), nor was 
it part of proceeds of the company’s business so as to be included in 
its assessable income under s. 25 (1). Further, s. 36 did not require 
the market value of the property to be included in company’s assess- 
able income as the property was not trading stock. (3 C.T.B.R. (N.S.) 
Case 111.) ‘‘I do not think that land, even when it is purchased by 
a taxpayer in the carrying on of a business of buying and selling 
land, is trading stock within the meaning of the Act, although there 
are certain dicta in judgments of the High Court which suggest that 
it might be proper, in such a case, to bring it into account, for assess- 
ment purposes, in the same way as trading stock is brought into 
account.’’ (Per Mr. R. R. Gibson.) 


CLASS OF INCOME FROM LETTING FURNISHED ROOMS 


Taxpayer derived income from letting furnished rooms in resi- 
dentials. He was responsible for attending to entrance halls and 
passageways, bathrooms, lavatories and laundries, lawns and gardens. 
Room occupants were provided with two keys, one for his room door 
and one for the street door. Neither meals nor any room service was 
provided. The Commissioner treated taxpayer’s income as rent. 

Decision: The room occupants were tenants and not lodgers and 
payments by them were in the nature of rent. (3 C.T.B.R. (N.S.) 
Case 85.) ; 
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RATES OF INCOME TAX PAYABLE BY INDIVIDUALS FOR 
YEAR OF INCOME ENDED 30 JUNE 1954 


Income tax payable by individuals on income derived during 
year of income ended 30 June 1954 has been substantially decreased : 
(a) by a reduction in the general tax; (b) by the abolition of the 
further tax on income from property; and (c) by an increase in 
certain of the concessional deductions. 

Rates payable by companies for financial year 1953-1954, based 
on year of income ended 30 June 1953, were detailed in Current 
Taxation for October. 


Reduction in General Tax payable by individuals 


The rates of tax payable by individuals for year of income ended 
30 June 1954 are as follows :— 

The rate of income tax and social services contribution for every 
£1 of each part of the taxable income specified in the first column of 
the following table is the rate set out in the second column of that 
table opposite to the reference to that part of the taxable income :— 


First Column Second Column 
Parts of Tazable Income Rates 
The part of the taxable income which— 

does not exceed £100 a = = af .. One penny 
exceeds £100 but does not exceed £150 .. _ bine 4 pence 
exceeds £150 but does not exceed £200 .. _ ia 9 pence 
exceeds £200 but does not exceed £250 .. ne - 13 pence 
exceeds £250 but does not exceed £300 .. 473 oa 17 pence 
exceeds £300 but does not exceed £400 .. +s “ 22 pence 
exceeds £400 but does not exceed £500 .. iv “a 28 pence 
exceeds £500 but does not exceed £600 .. “= ie 33 pence 
exceeds £600 but does not exceed £700 .. ~ - 38 pence 
exceeds £700 but does not exceed £800 .. ae 4 42 pence 
exceeds £800 but does not exceed £900 .. is se 46 pence 
exceeds £900 but does not exceed £1,000 + ¥ 50 pence 
exceeds £1,000 but does not exceed £1,200 oh je 56 pence 
exceeds £1,200 but does not exceed £1,400 ae = 64 pence 
exceeds £1,400 but does not exceed £1,600 ¥. = 71 pence 
exceeds £1,600 but does not exceed £1,800 a +P 78 pence 
exceeds £1,800 but does not exceed £2,000 7” ee 85 pence 
exceeds £2,000 but does not exceed £2,400 i we 93 pence 
exceeds £2,400 but does not exceed £2,800 as sa 100 pence 
exceeds £2,800 but does not exceed £3,200 og a 107 pence 
exceeds £3,200 but does not exceed £3,600 wn -. 114 pence 
exceeds £3,600 but does not exceed £4,000 we -. 121 pence 
exceeds £4,000 but does not exceed £4,400 Fe .- 128 pence 
exceeds £4,400 but does not exceed £5,000 én -- 136 pence 
exceeds £5,000 but does not exceed £6,000 - af 144 pence 
exceeds £6,000 but does not exceed £8,000 st .. 151 pence 
exceeds £8,000 but does not exceed £10,000... 7 158 pence 
exceeds £10,000 but does not exceed £16,000 .. -.» 165 pence 
exceeds £16,000 os - - ‘- nie -. 168 pence 
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The amount of tax payable may be readily ascertained by 
reference to the simplified table published in Current Taxation for 


November. 


The reduction in tax as compared with that payable for income 


year ended 30 June 1953 is illustrated below :— 


Taxable Income 


£150 
250 
500 
1,000 
2,000 
4,000 
6,000 
10,000 
16,000 
20,000 
30,000 


Taz for year 
ended 
30 June 1953 


£1 

7 

35 

135 
468 
1,468 
2,755 
5,621 
10,121 
13,121 
20,621 


1 
1 


3 


6 
7 
0 
7 
7 
0 


cooocoooocooooco 


Taz for year 
ended 
30 June 1954 


£1 
30 


17 


eoooooooooo°o 


Percentage 
Decrease 

24.25 
19.86 
15.76 
13.11 
11.97 
11.20 
10.81 
10.48 

9.53 

8.87 

8.07 


The maximum rate of tax has been reduced from 15s. to 14s. in £. 
The new maximum rate of 14s. in £ applies to that portion of the 
taxable income which exceeds. £16,000, whereas for 1952-1953 the 
previous maximum rate of 15s. in £ applied to that portion of the 
taxuble income which exceeded £10,000. 


Abolition of further tax on income from property 

Since the inception of Commonwealth income tax, income from 
property has been subject to heavier taxation than income from 
personal exertion. After a close study of the subject, including an 
examination of the literature contained in the Goldsmiths Library 
in London University, I have not been able to discover any logical 
justification for such differentiation. Perhaps the best that can be 
said was that until recent times the English Parliament had been 
dominated by the property-owning class. As the franchise slowly 
extended during last century to embrace the ‘‘have-nots,’’ there was 
a general feeling that it was the latters’ turn to have an innings. 
When differentiation was introduced, the proportion of property in- 
come to total income was far greater than it is to-day. As late as 
1938-1939, rent, interest and dividends constituted nearly twelve per 
cent of the total individual income derived in Australia. In the 
intervening fourteen years, property incomes have only slightly more 
than doubled, whereas other forms of income have increased five-fold. 
In 1952-1953, property incomes comprised less than six per cent of 
total individual incomes in Australia—or less than half the percentage 
in 1938-1939. 

Although s. 6 of the Assessment Act attempts to classify income 
from personal exertion and income from property, there is, in fact, a 
considerable property element in personal exertion income. For 
example, the capital invested in a manufacturing business may play 
a highly important part in the production of its income. The business 
may be owned by a partnership and some of the partners may exercise 
little or no personal effort in gaining the income. [In England, a 
‘‘sleeping partner’’ is not regarded as entitled to the earned income 
allowance, but I was solemnly assured by the hierarchy of the Inland 
Revenue Department that the Department’s annual questionnaire re- 
veals that there are no sleeping partners in England.] The only 
reasonable defence of differentiation I have heard was that made by 
the late Mr. Scullin. When I asked him what justification his Govern- 
ment had in imposing the special tax on property incomes during the 
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Great Depression, he replied: ‘‘None, except that property owners 
could realise on some of their capital; the other classes often had 
nothing to realise.’” Whatever justification there might be for such 
a tax in a time of crisis, there is none to-day. 

The Commonwealth Committee on Taxation examined the ques- 
tion of taxation on property income in its Report on Income Tax 
Rates Schedule—Reference No. 1. The Committee expressed the view 
that a differential rate for property is not warranted. It said: ‘‘It 
causes unnecessary complications and administrative difficulties and 
is particularly irksome to taxpayers with personal exertion income 
and small amounts of property income. Abolition of the differential 
rate would tend towards simplicity in the return form, in the ascer- 
tainment of taxable income and the calculation of the amount of 
tax.’’ 

In view of the above facts, it was decided not to re-impose the 
further rates of tax on property income for year of income ended 
30 June 1954. 

I apologise for bringing a personal note into the subject but, 
with the valley’s shadows lengthening, I never expected to live long 
enough to see this hated tax abolished. Viva, Sir Arthur Fadden. In 
concluding this note, I assure you, gentle reader, I have no financial 
interest in the subject. I proudly retain my status as President of 
the Society of the Undeserving Poor. My income tax assessor will 
vouch for me. 

It is of interest to note that Australia was not the first to abolish 
the extra tax on property income. In his second reading speech, the 
Treasurer pointed out that the United States abolished differentiation 
in 1943 and New Zealand in 1950. In Canada only token respect is 
paid to differentiation where a sur-tax at a flat rate of four per cent 
is imposed on property in excess of 2400 dollars. Differentiation 
persists in England by way of an earned income allowance, but even 
there it is limited to income up to £2025. 


Increase in Age Allowance—year ended 30 June 1954 


The tax relief to persons of pensionable age has been again in- 
ereased in respect of income year ended 30 June 1954. Men who 
have attained the age of sixty-five years and women who have attained 
sixty years on or before the last day of income year ended 30 June 
1954 are wholly free from tax if their net income of that year does 
not exceed £375 (for year ended 30 June 1953 the exemption point 
was £254). Only persons who have been residents of Australia dur- 
ing the whole of the year of income are entitled to the concession. 

A married couple who both satisfy the conditions of age and 
residence are exempt if their combined net income does not exceed 
£750 (for year ended 30 June 1953 the exemption point was £507). 
In this class of case, the husband must contribute to the maintenance 
of his wife, or the wife must contribute to the maintenance of the 
husband. 

Net income, in both instances, means the gross income (including 
exempt income) less all expenses (not being expenses of a capital, 
private or domestic nature) incurred in deriving that gross income. 

Provision is made for marginal relief where the net income 
slightly exceeds the maxima. Thus, where a qualified single tax- 
payer’s net income is between £415 and £375, the tax is limited to 
one-half of the excess of the net income over £375. 
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EXamMPLe (1): 
Single taxpayer’s net income os ee és oti £400 


Tax payable £400 — £375 — £25 + 2 — £12 10 0 


N.B.—The tax payable by a person not entitled to the age allow- 
ance would have been £18 11s. The allowance represents a saving in 
tax of £6 1s. The marginal allowance exceeds the ordinary tax at the 
point of £416. 

(a) £416 — £375 — £41 + 2 = £2010 0 
(b) Ordinary tax on £416 = £0 8 0 

Where the net income of a qualified taxpayer does not exceed 
£973 and, during the year of income, he or she contributes to the 
maintenance of his or her spouse, being also a qualified person, the 
tax payable is limited to one-half of the excess of the combined net 
incomes over £750. 


EXAMPLE (2): 
Husband—net income ee i a ie ae £750 
Wife—net income .. ar be es a< os Nil 


Aggregate net income as on os - eal £750 


Tax payable nil. But for the age allowance, the tax on a taxable 
income of £620 (£750 less increased wife allowance £130) would have 
been £47 2s. 

EXAMPLE (3): 


Husband—net income - of +4 a ae £750 
Wife—net income .. J. “F ie oak nen 65 


Aggregate net income - = i or - £815 


Tax payable £815 — £750 — £65 + 2 — £32 10 0 bine 
As stated in Example (2), the ordinary tax payable on a taxable 
income of £620 (£750 — £130) is £47 2s. In the above case, therefore, 
the age allowance provides relief amounting to £14 12s. 
EXAMPLE (4): 


Husband—net income de im ‘ -. £88 0 0 
Wife—net income ad - = - - 377 0 0 
0 0 


Aggregate net income - oe =e -. £815 


Tax payable by husband— 
Ordinary tax on £438 .. = ns = £2219 0 


Marginal relief provisions, vide Example (3) £32 10 0 


As the ordinary tax, £22/19/-, is less than the maximum 
ealeulated in accordance with the marginal relief provisions, 
£32/10/-, the tax payable by the husband is -- £2219 0 
Tax payable by wife, vide marginal relief pro- 

visions—Example (1): 

£377 — £375 = £2 +2 = ie - ee 


Taxes payable by husband and wife eA -. £2319 0 


Exemption where taxable income does not exceed a stated 
amount—year ended 30 June 1954 


No tax is payable by an individual whose total taxable income 
does not exceed £104. Where the taxable income exceeds £104, the 
whole of the income is subject to tax. 
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EXAMPLE: 
Taxable income aw °F “% i's .. £110 
a. & 
£100 at 1d. in £ 8 4 
10 at 4d. in £ 3 4 
ll 8 
Rounded up to... és 12 0 


The minimum taxable income of £105 applies also where a trustee 
(including a company) derives income on which he is separately 
assessable. 

The further tax on income from property previously imposed on 
individuals has been abolished with respect to income derived during 
year ended 30 June 1954, thus removing from the Rating Act the 
complicated relief provisions in the case of total taxable incomes of 
less than £400 and £1000. 

As in previous years, a company (other than a company in the 
capacity of trustee) is liable to pay tax if its taxable income is £1 or 
more. 

Marginal incomes 

Although, as before, no tax is payable for year ended 30 June 
1954, where an individual’s taxable income is £104 or less, there is 
no provision for marginal relief where the taxable income exceeds 
£104. The general tax payable on the marginal incomes of £105, £106 
and £107 is as follows :— 














s. d. s. d. 
£105 = £100 at ld. in £ = 8 4 
5 at 4d. in £ = - as ». 

This sum equals the minimum tax payable by 

individuals .. ae ‘* ou a @ @ 
£106 — £100 at 1d. in £ = 8 4 
6 at 4d. in £ = 2 0 

10 4=10 0 
£107 = £100 at ld. in £ = 8 4 
7 at 4d. in £€ = 2 4 

0 8S=l 0 








Under the customary marginal relief provisions the tax equals 
one-half the taxable income in excess of £104, viz. :— 
£105 = £010 0 
36= 1 0 0 
w= 13 @ 
The general tax on £105 equals the sum payable under the customary 
marginal relief provisions. As demonstrated above, the general tax on 
sums in excess of £105 is less than the yield under those provisions. 


PROVISIONAL TAX FOR YEAR OF INCOME ENDING 
30 JUNE 1954 


New regulation 54zp made by Statutory Rules 1953, No. 88, pre- 
scribes the method of ascertainment of provisional tax payable in 
respect of the income of the current year 1953-54. That provisional 
tax is based on income of the year 1952-53. 

Section 22lyc of the Assessment Act provides that, where the 
rates of tax declared by the Parliament for a particular year are 
higher or lower than those declared for the preceding year, the tax 
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assessed for the preceding year shall be increased or decreased as 
prescribed in order to determine the provisional tax for the following 
year. The rates for 1953:54 are lower than those operative for 
1952-53, and the further tax on property income derived during the 
income year 1952-53 has not been re-imposed. 

The effect of regulation 54zp is that, in the generality of cases, 
the provisional tax levied will be equal to the tax calculated on the 
1952-53 taxable income at the rates imposed for the financial year 
1953-54. 

To conform with the requirements of s. 22lyc, the regulation is 
expressed in the form that the tax and contribution assessed on 
1952-53 income is reduced by the difference between that tax and the 
tax calculated at the rates imposed for 1953-54. 

The amount of provisional tax ascertained in accordance with 
this regulation is the amount notified to the taxpayer on the assess- 
ment. Self assessment of provisional tax is completely optional, but 
where an estimate of income for 1953-54 is made by the taxpayer, the 
Department will recalculate the provisional tax, which will then be 
substituted for the amount of provisional tax notified in the assess- 
ment. 


INCREASE IN CONCESSIONAL DEDUCTION FOR SPOUSE 


For year of income ended 30 June 1954 the maximum concessional 
deduction in respect of a spouse has been increased from £104 to £130. 

The increased concessional deduction of £130 for year of income 
ended 30 June 1954 in respect of a spouse will not be diminished 
unless the dependant’s separate net income exceeds £65. Where the 
separate net income derived by the spouse during the year of income 
exceeds £65, the amount of the deduction otherwise allowable for the 
dependant is reduced by £2 for every £1 by which the separate net 
income exceeds £65. The allowance vanishes whenever the net income 
of the spouse amounts to £130. 

£130 — ((£130 — £65) & 2) = Nil 

EXAMPLE: 

Taxpayer’s income for year of income ended 30 June 1954 is 
£600. The separate net income of the dependant for the same year is 
£70. The concessional deduction for the spouse is £120. 

(i) Excess of separate net income — £70 over £65 = £5. 
(ii) £130 — (5 & 2) = £120. 
ASSESSMENT 


Assessable income... “s s —“ ee -. £600 
Concessional deduction - - na - ka 120 


Taxable income “a ie ad - es .. £480 


INCREASE IN CONCESSIONAL DEDUCTION FOR 
DAUGHTER-HOUSEKEEPER 


The maximum concessional deduction for a daughter-housekeeper 
for income year ended 30 June 1954 has been increased from £104 to 
£130. 

Where the daughter’s separate net income for the year exceeds 
£65, the allowance is reduced by £2 for every £1 by which the separate 
net income exceeds £65. The allowance thus vanishes where the 
daughter’s income reaches £130. Thus, if the daughter’s separate net 
income is £90, the deduction is £80 :— 

£130 — ((£90 — £65) « 2) = £80 
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INCREASE IN CONCESSIONAL DEDUCTION FOR 
PARENTS OF TAXPAYER 


Under s. 82c, as originally enacted, the taxpayer was entitled to 
a maximum concessional deduction of £104 for each parent main- 
tained by him. The maximum allowance for income year ended 
30 June 1954 has been increased to £130 for each parent maintained 
by the taxpayer. 

Section 82c (3) provides that the deduction of £130 otherwise 
allowable for a parent shall be reduced by the amount of the separate 
net income (which term includes exempt income) derived by the 
parent in the year of income. 

EXAMPLE: 

A taxpayer contributes to the maintenance of his father and his 
mother throughout year of income ended 30 June 1954. During that 
year the father received a pension of £70. 


Maximum concessional deduction for father .. £130 
Deduct father’s pension .. tes a ne 70 

— £60 
Concessional deduction for mother .. “a iid 130 
Concessional deductions allowable to taxpayer 
under s. 82c a - a ne <a £190 


CONCESSIONAL DEDUCTION IN RESPECT OF 
HOUSEKEEPER 


In conformity with the increased concessional deductions for a 
spouse, daughter-housekeeper and parent, the concessional deduction 
in respect of a housekeeper for year ended 30 June 1954 has been 
increased from £104 to £130. 


CONCESSIONAL DEDUCTION FOR MEDICAL AND 
SIMILAR EXPENSES 


The overall maximum allowance to a taxpayer for medical and 
similar expenses in respect of expenditure on each member of the 
family group has been increased from £100 to £150 for income year 
ended 30 June 1954. 

The maximum allowance of £20 for dental expenses in respect 
of expenditure on each member of the family group for income years 
1950-1953 has been increased to £30 for income year ended 30 June 
1954. 


EXAMPLE: 
Expenditure Allowance 
Taxpayer— 
Medical expenses “S . > is £70 £70 
Dental expenses .. “a ve ihe 40 30 
£110 
oe 
Wife— 
Medical expenses 7” a -. £147 
Dental expenses .. *s os ~ 6 
£153 150 
Daughter aged 20— 
Medical expenses oe ss ~ £40 40 
Allowance to taxpayer under s. 82Fr a £290 
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CONCESSIONAL DEDUCTION FOR EDUCATION EXPENSES 


Original s. 823 was replaced by a new section, inserted by the 
Amending Act of 1953. New s. 82, first applies to income year ended 
30 June 1954. 


, Under new s. 823, the maximum amount which may be deducted 
in respect of each child receiving full-time education has been in- 
creased from £50 to £75. 

The conditions attaching to the concession have also been made 
more liberal. 


Under the previous law, the allowance was restricted to payments 
made directly to the school, college or university at which, or to the 
tutor from which, the child was receiving full-time education. This 
restriction has been removed by extending the deduction to all 
expenses (up to a maximum of £75 in the case of each child) which 
are necessarily incurred by the taxpayer for or in connexion with 
the child’s education. It was officially stated that the allowance would 
now cover, in addition to school fees, such expenditure as the cost of 
board and accommodation, fares incurred in travelling to and from 
the school, college or university and the purchase of text-books, 
stationery and equipment whether from the education institution, or 
from booksellers, stationers, ete. 


The allowance is now granted in respect of amounts paid by the 
taxpayer in the year of income in respect of expenses necessarily 
incurred by him for or in connexion with the full-time education of— 

(a) a child of the taxpayer who is less than twenty-one years 
of age even where the child is not a ‘‘dependant”’ of the 
taxpayer because, for example, the separate net income of 
the child exceeded the specified limits; 

(b) a child under sixteen years of age (other than a child of 
the taxpayer) in respect of whom the taxpayer is entitled 
to a concessional deduction under s. 82B; 

(c) a student child under twenty-one years (other than a 
child of the taxpayer) in respect of whom the taxpayer is 
entitled to a concessional deduction under s. 828; or 

(d) an invalid relative under twenty-one years (being a step- 
child, brother or sister of the taxpayer) in respect of whom 
the taxpayer is entitled to a concessional deduction under 
s. 82B. 


The taxpayer must be a resident (s. 82a). If the scholar is a 
child of the taxpayer, vide (a), he or she need not be a resident, but if 
he or she is a dependant who is not a child of the taxpayer, vide (b), 
(c) and (d), the dependant must be a resident (s. 82B). 


The extension of the allowance referred to in (a) will permit a 
deduction of expenses incurred in the education of a child of the 
taxpayer who is under twenty-one years of age, but who, by reason 
of receiving government assistance or of earning or deriving a sepa- 
rate income, is not a ‘‘dependant’’ so as to entitle his parent to a 
concessional deduction under s. 828. Under the previous law, a parent 
who incurred expenditure on the education of his child was excluded 
from the benefit of any deduction for that expenditure under s. 824 
if the child was not a ‘‘dependant’’ within the meaning of s. 82, 
where, for example, a student child received a government scholarship 
of £78 or more. 
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